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KEY CHANGES AND UPDATES

The North Sea Memorandum has been extensively revised from the previous March 2007 edition. Whilst changes have been made in many areas of this document, we consider the most significant amendments to be in the following sections:

Glossary – EORI and AEO reference - NEW

Section 7 – Place of Supply of Services

Section 9 - Temporary Agency Workers 

Section 19 – Liability of Rearrangement of Licence Interests

Appendix B – Gas Imports 

Appendix H – Intrastat Matrix - NEW

POTENTIAL CHANGES AND UPDATES

Place of Supply of Services – “VAT Package” Changes
This revised version does not include the forthcoming changes to the place of supply of services which will came into effect with the implementation of the EU VAT package on 1st January 2010.  Amendments will be required in various sections of the North Sea Memorandum to reflect the changes to the place of supply of services regulations and UKOITC-ITC is currently working with HMRC to draft and agree the appropriate changes for incorporation into an updated version of the North Sea Memorandum.  In the meantime, you should consult HMRC’s published guidance, Notice 741A, “Place of Supply of Services” as the primary source of information on the subject.
VAT Treatment of Gas Imports

Amendments will be required to the North Sea Memorandum to reflect the potential changes to the VAT liability of gas imports which may take place in 2010.  UKOITC-ITC will work with HMRC to draft and agree the appropriate changes for incorporation into an updated version of the North Sea Memorandum as soon as practicably possible after the date of any changes in UK VAT legislation with regard to the VAT treatment of gas imports.  In the meantime the guidelines in Section 8.6 and Appendix B of this document should be followed.

Warehousing Issues

This revised version does not include current and forthcoming changes in respect of Warehousing, including Special Energy Products, Warehousekeeper’s responsibilities and Flange Trading.  These will be incorporated in due course and in the meantime, you should consult HMRC’s published guidance.

INTRODUCTION

The primary purpose of the North Sea Memorandum is to provide indirect tax guidance in respect of the supply of goods and services associated with UK oil and gas exploration and production. This Memorandum has been prepared to supplement HM Revenue & Customs’ published guidance, which is not designed to comprehensively cover all aspects of this specialist and complex industry.
This document has been reviewed by representatives of HMRC who have also assisted in its preparation. However, it is not an official HMRC publication but rather represents UKOITC-ITC’s understanding of the relevant law and practice as at the date of publication. It should be made clear that, where the views expressed herein are subsequently overtaken by a change of law, the decision of a tribunal or court, the up-dating of an official publication, or where there remains any doubt as to the correct VAT treatment of a supply, members are advised to consult HMRC’s National Advice Centre.  

UKOITC-ITC have been advised by HMRC that, should one of their Officers disagree with any interpretation contained in the Memorandum, the Officer should be asked to consult the Oils Unit of Expertise before taking any action.

Unless indicated otherwise, the references in this Memorandum are to the Value Added Tax Act 1994 (VATA).

Contributors to the North Sea Memorandum include UKOITC-ITC, CW Energy Tax Consultants Ltd and HMRC.  Neither these parties nor the individual member companies of UKOITC-ITC can be held responsible for any errors or omissions in this document. 

GLOSSARY OF TERMS

AEO

Authorised Economic Operator.  HMRC Notice 117 provides further information.

Consortium

A joint venture between a group of independent unrelated companies.  Each member separately owns interests in a licence and operates under a JOA. 

Condensate
Condensate is a by-product of the processing of natural gas.  Condensate is typically composed of pentane and other heavier hydrocarbon fractions left in the NGL stream after removal of propane, butane and ethane.  Condensate can be refined as if it were very light crude oil.
Crude Oil
A mixture of hydrocarbons that exist as liquids in natural underground reservoirs.  Crude is the raw material that is refined into gasoline, diesel, heating oil, jet fuel, LPG, petrochemicals, and other products.

Customs 

H M Revenue and Customs - formed by the merger of H M Customs and Excise and the Inland Revenue.

Customs warehouse

A system or place authorised by HMRC for the storage of non-community goods under duty and import VAT suspension.
Dry Gas
Natural gas which occurs in the absence of condensate or liquid hydrocarbons, or gas that has had liquid or condensable hydrocarbons removed.  Dry Gas is largely methane and can usually be fed directly into the National Transmission System (“NTS”) following small temperature and pressure adjustments.

Dutiable Goods

Goods of a class or description subject to any duty of customs or excise, whether or not those goods are in fact chargeable with that duty and whether or not that duty has been paid.


Earn-in

Similar to a farm-in but the licence is not acquired until the consideration has been settled, usually by undertaking works in the licence area.

EORI

A new trader identification system was introduced throughout the EU on 1st July 2009 called the Economic Operator Registration and Identification (EORI).  Economic operators involved in the import, export or transit or 3rd country goods require an EORI number for identification in communications with any EU Customs authority.  The EORI number replaces the Trader Unique Reference Number (TURN) system in the UK and is in the same format, GBXXXXXXXXXXXX.

Farm-in

The acquisition of a licence for a consideration which, usually, is satisfied by an obligation to bear future costs connected with the licence, although the consideration can take many forms, including cash.

Farm-out
The assignment of part of a licence in consideration for the person farming or drilling one or more wells or incurring specified development and operating costs.

HMRC

HM Revenue & Customs.

Joint Operating Agreement (JOA)

An agreement between members of a consortium under which they agree to share the costs of exploration and development of a field and the production there-from, in proportion to their respective percentage interests. The term also relates to agreements in connection with the ownership, construction and development of pipelines and shore installations.  It is not a partnership.

Licence

A licence for the exploration for and production of petroleum in force at any time under the Continental Shelf Act 1964, the Petroleum (Production) Act (Northern Ireland) 1964 or the Petroleum Act 1998.

LPG
Liquefied Petroleum Gas (“LPG") typically contains a mixture of propane and butane derived from crude oil refining or natural gas fractionation.  For convenience of transportation, LPG is liquefied through pressurisation and sometimes temperature reduction.
Liquefied Natural Gas (LNG)
Natural gas that has been liquefied for ease of transport by cooling the gas to -162ºC.  Natural gas in its gaseous form has 600 times the volume of LNG.

Natural Gas
A naturally occurring mixture of hydrocarbon gases composed mainly of methane together with varying quantities of other gases including ethane, propane,  butane and condensate.  The constituent proportions can vary significantly between sources and the term can be used to describe naturally occurring wet gas, dry gas, or national transmission system quality gas. In the downstream supply industry the term natural gas is generally assumed to refer to that which is supplied through the NTS (i.e. predominantly methane). Care is therefore necessary when using this term.  

Natural Gas Liquids (NGL’s)
A collective term used for liquid products separated from natural gas in a gas processing plant.  NGLs include propane, butane, ethane, and condensate.  NGL’s can be LPG or condensate rich depending on the origin of the wet gas stream. 

National Transmission System – “NTS”

The gas National Transmission System (“NTS”) is owned and operated by the National Grid. The NTS is the “motorway” of the gas network infrastructure.  Gas is delivered to seven reception points in the UK (called beach terminals) by gas producers operating offshore facilities.  NTS pipelines carry gas from the seven beach terminals around Great Britain.  The NTS is the high-pressure part of the National Grid's transmission system.  The gas is pushed through the system using 26 strategically placed compressor stations.  From over 140 off-take points, the NTS supplies gas to power stations, a small number of large industrial consumers and the twelve Local Distribution Zones (LDZs) that contain pipes operating at lower pressure, which eventually supply consumers.

Operating Member (OM)

The member of a consortium, usually the member with the greatest percentage interest, responsible for carrying out the exploration, development and production activities on behalf of the other partners under a Joint Operating Agreement (JOA).

Overseas Trader

An overseas participating member who for the purposes of a particular supply, is established outside the UK.

Participating Member (PM)

A member of an exploration, development or production consortium other than the OM.

Petroleum

Petroleum is defined in Section 1 of the Petroleum Act 1998 to include any mineral oil or hydrocarbon and natural gas existing in a natural condition in strata, but excluding coal, bituminous shales or similar materials.

POSSO

The VAT (Place of Supply of Services) Order 1992 - Statutory Instrument 1992/3121.

Producer's Premises

The premises, plant, pipes and vessels situated on‑shore or within UK territorial waters (including a drilling well) described on an excise entry in accordance with the Customs and Excise Management Act 1979 Section 108 & 109 and Reg. 3 of the Hydrocarbon Oil Regulations 1973 - Statutory Instrument 1973/1311, where oil may be stored without payment of excise duty if:
1.
oil is obtained from any substance or natural source,

2.
one description of oil is obtained from another, or

3.
oil is subjected to any process of purification or blending.

Tax Warehouse

A place of security in the UK or IOM approved by the Commissioners of HMRC  for the treatment of oil, where goods may be warehoused without payment of any duty of excise chargeable thereon.  Ref: Customs and Excise Management Act 1979, Section 92(1).

SPO

The VAT (Special Provisions) Order 1995 - Statutory Instrument 1995/ 1268.

Taxable

Goods or services subject to Value Added Tax at the standard rate, the reduced rate or the zero rate.

Tariff receipts

Consideration received by a participator in an oil field in respect of the use of an asset connected with that field.
Twelve-mile limit

The breadth of the territorial sea adjacent to the UK over which the UK enjoys sovereignty.  Also known as “UK Territorial Waters”, it is equal to 12 nautical miles, as defined in the Territorial Sea Act 1987.  This Act increased the limit from 3 nautical miles, and came into force on 1st October 1987.  Note: a nautical mile is defined as 1,852 metres.

UK Continental Shelf  (UKCS)

The areas which, following the 1958 Geneva Continental Shelf Convention, were vested in the Crown by the Continental Shelf Act 1964 and which are defined there-in as “designated areas”. These are subject to the adjustments agreed in subsequent bilateral agreements regarding trans-median areas. It excludes UK Territorial Waters.

UKOITC

United Kingdom Oil Industry Taxation Committee.

U.K. Territorial Waters

 See “Twelve-Mile Limit”.

VATA

The Value Added Tax Act 1994.

Warehousing Regime

The VAT treatment applied to supplies of goods or supplies of associated storage services or processing of those goods when such goods are subject to a warehousing regime, is contained within VATA, Sections 18 and 18C respectively.  The scope of the warehousing regime in respect of hydrocarbon oils is such that oil and gas remain subject to such a regime when moving from a UK warehouse to a tax warehouse in another Member State.  One practical effect of this is to treat all supplies of goods that occur at any time during such a movement as outside the scope of UK VAT.  In the case of oils for export to a non-EU destination, the scope of the warehouse regime ends when the goods physically leave the warehouse.  The final supply of the goods for export is zero-rated, subject to conditions being met - see HMRC Notice 703 Export of goods from the United Kingdom.  Where oil products or LPG leave the UK tax warehouse where they are initially held, they cannot normally be transferred to another tax warehouse in the UK within the warehousing regime.  

Wet Gas

This is naturally occurring gas.  The chief constituent is methane but there are significant proportions of other liquid hydrocarbons including LPGs, condensate and other non-combustible gases such as nitrogen. The constituent proportions vary from source to source. Where the methane content is greater than 85% this is generally referred to as “dry gas” even if further processing to remove NGL’s is required.

PART I    UPSTREAM OIL AND GAS BUSINESS

1.
GENERAL BACKGROUND INFORMATION

For both onshore and offshore oil and gas exploration/exploitation purposes, a specified area is licensed, often to a consortium of companies.  One of the participating companies in a consortium usually acts as "the operating member" (OM) under what is known as a Joint Operating Agreement (JOA).  The other members of the consortium are referred to in this Memorandum as "participating members" (PM's).  The Operator buys in goods and services and either carries out, or commissions, the necessary work, such as drilling and well-head construction.  Each participating company normally contributes towards the cost of these operations according to its percentage share of the licence interest.  Likewise, if oil or gas is discovered, each participating company is usually entitled to that percentage share of any oil or gas that is recovered.  


A licence is granted by the Secretary of State under the terms of regulations  made under Section 4 of the Petroleum Act 1998, as extended by the Continental Shelf Act 1964 to petroleum in situ in the seabed and subsoil of the continental shelf outside UK territorial waters, broadly the twelve-mile limit.  The most recent regulations are The Petroleum Licensing (Exploration and Production) (Seaward and Landward Areas) Regulations 2004, Statutory Instrument 2004/352.  Earlier licensing rounds would have been covered by a series of different regulations.  The regulations make a distinction between landward and seaward areas.  Broadly, landward areas reach as far as the low water mark but also include river estuaries and certain partly enclosed waters, such as The Solent and The Wash and the waters between the Outer Hebrides and the west coast of Scotland.  Seaward areas lie outside the landward areas and include the remainder of the territorial sea together with designated areas.  For licensing purposes, the seaward areas are divided into "blocks" formed by lines running east-west at intervals of 10 minutes of latitude and north-south at intervals of 12 minutes of longitude, producing an area of between 200 and 250 square kilometres per block.


Exclusive rights are granted to search and bore for and get "petroleum".  Licences are granted under specific terms and conditions and cannot be sold, transferred, assigned or otherwise dealt in without the consent of the Secretary of State. All licences within the twelve-mile limit whether above or below high watermark, represent an interest in land for VAT purposes 


Rules covering the VAT liability of supplies associated with offshore exploration and production activities are outlined in Part II of this Memorandum. Particular issues affecting onshore exploration and production activities are outlined in Part III of this Memorandum.

PART II
OFFSHORE EXPLORATION AND EXPLOITATION

2.
THE SUPPLY CHAIN


North Sea operations, because of their diversity, involve a number of different areas of activity, each of which may be run by a separate OM.  For example, the OM responsible for the construction and operation of the shore terminal might receive the oil from two or more pipelines, each of which is the responsibility of a further consortium and OM.  Each pipeline in turn might service several oil fields, these in turn being run by different OMs.  Costs incurred at any part of the chain are invoiced to the next OM up the line, with the net result that the PMs at the well-head normally contribute their precise percentage shares of all costs involved in the operation.  The oil may, in some cases, be loaded from the platform into ships, and then either shipped directly abroad or transported to a UK shore terminal.

3.
GLOBAL CHARGE FOR MONTHLY INVOICES


The OM pays all the bills in respect of the consortium and the cost of the shares relating to the other participating companies is charged to the PM's, normally monthly.


A billing statement, the front page of which constitutes an invoice or monthly bill is usually issued by the OM each month, giving details of payments made by the OM in the previous month in accordance with the JOA.  The front page will normally constitute a VAT invoice, where relevant.   Where the front sheet is not a VAT invoice, the tax point is created by the receipt of payment from the PM.   

Under some Joint Operating Agreements (JOAs), there is the provision for “cash calls” to be made on each participating entity. These are requests for cash payments by partners for future Joint Venture operations to ensure that monies are available to meet significant development costs as they arise. The money is normally paid into a separate account and is managed by the Operating Member. As and when money is “drawn down” against this account to pay for the agreed expenditure, this is then accounted for on the monthly billing statements. 

In principle, HMRC would see the “cash calls” as advance payments for development costs, and as such, the payments would create a VAT tax point. However it is appreciated that JOAs are complex and can vary in their precise terms. It is therefore recommended that where cash calls feature in a JOA, and these include standard rated costs (i.e. “on shore” or within the 12-mile limit), companies seek an individual ruling regarding the tax point rules to be applied.”

In instances where the OM does not make a cash call but instead makes a charge for the resultant cash flow disadvantage, this amount will be included either in the schedule of costs which forms the detail supporting the monthly bill or on the invoice itself.  The VAT liability of this amount will follow that of the overall supply.


The liability of that single composite supply depends on the overall nature of the services being provided by the OM under the relevant JOA, according to the rules described elsewhere in this Memorandum. It is not necessary to apportion the monthly bills between its separate cost components.  The amount shown on the monthly bill, i.e. the total of the billing statement, is considered to be a global charge by the OM for a single supply in its own right.  


These global charges will generally be taken to cover services of exploration/exploitation in relation to a specific site of area of land, or, in the case of pipelines together with related shore installations, the transportation of the oil or gas.  In other cases, the charge may represent storage or construction services.  For further details, see Section 8 of the Memorandum.

4.
UNITISATION


When an oil field stretches under two or more licensed blocks operated by different consortia, those consortia will almost certainly pool their resources in order to obtain the oil, i.e. unitisation will take place.  In such circumstances, wells may be drilled in one or more blocks.  Before unitisation occurs, each consortium will usually have incurred certain exploration, etc. costs.  The unitisation agreement provides for all costs, past and future, to be apportioned between the consortia on the basis of the shares of oil beneath each block.  Thus, if it is estimated that the shares of oil in three blocks are 20%, 30% and 50% respectively of the total oil beneath the blocks, then the costs will be shared between the consortia using the same proportions.  The costs incurred before unitisation will therefore be shared in accordance with the formula, and balancing payments will usually be made between the consortia.  Each consortium then owns an undivided share of all the physical assets, and has also contributed to all the intangible elements in the overall cost.  A new consortium is created, but each participant still owns its share of the oil under the block.


In these circumstances, the initial balancing payments between the consortia are regarded as the consideration for a supply of a service relating to land.  To determine the liability of the supply, the place of supply has first to be determined by reference to Article 5 of POSSO.  Thus:

· If the block is wholly outside UK territorial waters, the supply will be treated as         taking place outside the UK and will be ignored.

· If it is wholly within the twelve-mile limit, the place of supply will be in the UK and it will be taxable at the standard rate. 

· Otherwise, the place of supply will be determined by the location of the majority of the wells within the particular block.  No apportionment will be necessary.


The normal rules will then apply in respect of any subsequent payments made between the OM and PMs of the new consortium. If at a later stage the initial balancing payments are adjusted, e.g. because more oil than was expected is under one block, then the payments will be treated as either an increase or a reduction in the consideration for the original supply of a service relating to land.

5.
VAT REGISTRATION


The VAT registration of a PM, or a company intending to become a PM, is important. This is not so much from the point of view of accounting for output VAT as for the recovery of input VAT.  Before registration can occur, however, the PM must either:

· make, or intend to make, taxable supplies in the UK or, if the PM has its business establishment or some other fixed establishment in the UK, 

· make, or intend to make, supplies outside the UK, which would be taxable supplies if made in the UK.



Applications for registration in advance of making supplies may be made by PMs, or by companies intending to become PMs in offshore oil and gas consortia, where the arrangements provide, or will provide, for the participating companies to have shares in kind of the oil or gas recovered. This can be on two bases:

· VATA, Sch.1 Para. 9 which applies for companies not then liable to be registered (i.e. who make taxable supplies below the registration limit or who are carrying on business and intend to make taxable supplies); or

· VATA, Sch.1 Para. 10 which similarly applies for companies not then liable to be registered where they have a fixed establishment such as a branch or agency in the UK and who make supplies outside the UK which would be taxable if made in the UK or are carrying on business and intend to make such supplies.


For some PMs, or intending PMs, VATA, Sch.1 Para.10 will apply because of the special rules on supplies in duty suspension (see Part V of this Memorandum) or because oil or gas is, or would be, sold at the well-head outside UK territorial waters or delivered for sale to some place other than the UK.  Intending traders who seek registration before they commence making supplies are usually required to demonstrate genuine business intent.  This may require production of a copy of the relevant operating/production agreement under the terms of which they are shown to be participants and entitled to a share in any oil or gas recovered.

6.
DEDUCTION OF INPUT TAX INCURRED ON GOODS AND SERVICES     PRIOR TO REGISTRATION


This may be recovered in accordance with the VAT Regulations 1995 - SI 1995/2518- Reg. 111 (1)-(4).  In summary, input tax may be recovered on services received up to six months prior to registration and on any goods purchased (subject to three-year cap provisions), which have not been onward supplied or consumed before the date of registration. 



When exploration does not result in the making of taxable supplies by a PM (e.g. because no oil is found), HMRC will not normally seek to recover any of the input tax reclaimed by a PM during the period of registration.  However, it will be a standard condition of registration that no PM should reclaim the VAT on inputs related to exempt supplies, which it makes or intends to make (subject to the normal rules).

7.
PLACE OF SUPPLY

Services


The place of supply of services is determined by VATA, Sections 7(10), 9, Schedule 5 and POSSO.  In most circumstances, the place of supply of services performed at or in relation to an offshore licence area, platform, rig or well-head will be determined by POSSO.  Where the place of supply of services is outside the twelve-mile limit, the supply will be outside the scope of VAT by virtue of:

· Article 15 of POSSO, as scientific services or services ancillary to scientific services; or

· Article 5 of POSSO, as land related services.

In other cases, the place of supply may be often determined by where either the supplier or the recipient is established - i.e. has a place of business or fixed establishment.  Where scientific services, for example, include a recommendation or conclusion based on those results, they will comprise consultancy services.  The place of supply could then be where the recipient of the services belongs under VATA Sch.5 Para 3, subject to the rules in Article 16 of POSSO, except where the service relates to land, when Article 5 of POSSO will apply.  Supplies to an OM by traders who "belong" in the UK will be zero-rated, standard-rated, outside the scope or exempt in the normal way.  It should, however, be noted that the place of "belonging" of an OM of a fixed rig/platform (e.g. one which is moored to the seabed) can be regarded as being at that fixed rig/platform if that is the place where the services are most directly used.  HMRC Notice 741 and 741A, “Place of Supply of Services” provide more information on this area.


The provision of access to, and of transport or transmission through natural gas and electricity distribution systems and the provision of other 'directly linked services' are also covered by VATA Sch.5 Para 5A and Article 16 of POSSO, as being services supplied where the customer belongs.  'Directly linked services' is not defined in the legislation and its scope is currently the subject of discussion in the EU Commission, as there are various differing interpretations amongst Member States.  In the UK, directly linked services currently include:

· Provision of data on network usage;

· Storage of gas within the natural gas distribution system; and

· Services involving injection of gas into the system.

Companies  should seek advice from HMRC in cases where it is not clear whether services are taking place within the natural gas and electricity distribution system and/or are considered a directly linked service.

Goods


The place of supply of goods is also generally determined by VATA, Section 7 (but see below for the rules concerning gas (and electricity) supplies). It will usually be decided by reference to their physical location at the time of supply (VATA, Section 7(2)). This differs in the case of goods imported from third countries. Where the person responsible for accounting for import VAT is the supplier (depending on the shipping terms), rather than the customer/consignee, the place of supply is the country into which the goods are imported (VATA, Section 7(6)).  Where the person responsible for accounting for import VAT is the customer (depending on the shipping terms) the place of supply is outside the UK (VATA, Section 7(2)). 


In the case of installed goods, if a person is contracted to supply and install goods in the UK (including within the twelve-mile limit), the supply is liable to VAT in the UK and the supplier must register for and charge UK VAT.  However, if the supplier is not otherwise required to be VAT-registered in the UK but is VAT registered in another Member State, the supply and installation/assembly of the goods can be dealt with using a simplified VAT procedure under which the customer accounts for the VAT due, as acquisition VAT.  The supplier's invoice in this case should bear the legend "Section 14(2) VAT Invoice" and the customer should receive a copy of the supplier's notification to the Non-Established Taxable Persons Unit (NETPU) that they intend to use the simplified scheme.  The simplified procedure can only be used if the customer is registered for VAT in the UK and the supplier is not registered for VAT in the UK but is registered for VAT in another member state.  Further details of the scheme and the address for NETPU can be found in HMRC Notice No. 725 "Single Market".  Suppliers who are not VAT registered in any Member State and suppliers who are registered in a Member State other than the UK who have opted not to use the simplified procedure will be required to register for VAT in the UK subject to the normal rules.


For goods supplied in a tax warehouse, the place of supply is covered by the special rules in VATA Section 18 (see Part V of this Memorandum).


Supplies of Gas (and Electricity)


In the case of gas supplied through the natural gas distribution network, and electricity ('relevant goods'), new place of supply rules were introduced with effect from 1 January 2005 (Directive 2003/92/EC amending Directive 77/388 EC).


Under the new rules, the place of supply of relevant goods is no longer determined by reference to the physical location of the goods.  Instead, where relevant goods are supplied to a 'taxable dealer' for onward resale (i.e. wholesale supplies), the place of supply will be where the customer's business is established for the purposes of that supply or where the customer has a fixed establishment to which the relevant goods are supplied.  For traded gas, where the recipient is a taxable person and is established in a different Member State to that of the supplier, the reverse charge mechanism applies, even if the customer is VAT-registered (for reasons unconnected with that supply) in the Member State in which the supplier is established.  Where supplies are made to final consumers, these will be taxed where the relevant goods are consumed.  Where the final consumer is a taxable (VAT-registered) person in the Member State of consumption but the supplier is located in a different Member State, the reverse charge mechanism will apply.  Where the final consumer is not a taxable person, the supplier will need to register and account for VAT on these supplies in the relevant Member State(s).


For further information relating to the place of supply of relevant goods, refer to the VAT (Place of Supply of Goods) Order 2004, SI 2004/3148, Arts 9-13.

8.
LIABILITY OF PRINCIPAL SUPPLIES AND IMPORTS


Following discussions between HMRC, UKOITC and a number of major oil companies, it has been agreed that, provided the form of invoicing does not indicate to the contrary, the liability of supplies in connection with offshore oil and gas activities is as follows:

8.1
Exploration and production charges

Charges by an OM relating to exploring for oil and the production of oil and gas at the well-head (including charges to recoup the costs initially incurred by the OM on the construction of the platform) are consideration for supplies of exploration/exploitation services and relate to a specific area or areas of land or the sea bed as detailed in the Joint Operating Agreement (“JOA”).  The place of supply of services rules applicable to this exploration/exploitation service are covered by Article 5 of POSSO.  Where this exploration/exploitation takes place offshore (outside UK territorial waters), the supply is outside the scope of UK VAT. Where the exploration/exploitation takes place onshore or inside UK territorial waters, the supply is standard-rated.  HMRC Notices 741 and 741A Section 6 provide more information.


Charges by an OM for the construction of a platform to be situated outside the twelve-mile limit are outside the scope of UK VAT. 


Charges by an OM for the construction of a platform to be situated within the twelve-mile limit or for onshore installations are standard-rated. 

8.2
Pipeline transportation and maintenance

Charges made by an OM to PMs holding licence interests in respect of a pipeline for the conveyance of oil or gas are regarded as the consideration for supplies of freight transport services.  This will include charges to recoup the costs initially incurred by the OM on the construction of the pipeline and the related shore installation as well as its subsequent operation. Where the pipeline commences at a point outside UK territorial waters;

· that part of the charge relating to the portion of the pipeline outside the twelve-mile limit is outside the scope of UK VAT by reason of Article 7 of POSSO; 

· to the extent that the charge is related to the pipeline within UK territorial waters (up to and including the UK shore installation), the supply is zero-rated under VATA Schedule 8, Group 8, para 5.  


Where the charge relates to a pipeline wholly onshore or wholly within UK territorial waters or to the conveyance of oil or gas, again, wholly within UK territorial waters, the supply is standard-rated.


The rules in Article 7 of POSSO and VATA Schedule 8, Group 8, Item 5 also apply to charges for transportation by vessels from a well-head offshore to a shore installation.


In the case of oil or gas to be transported by pipeline from outside UK territorial waters, although the charge would strictly need to be apportioned between ‘inside’ the scope and ‘outside’ the scope items, the result is largely academic and has no bearing on the ultimate UK VAT liability.  As a practical measure, therefore, HMRC have agreed that, for both billing and VAT return purposes, the OM may treat the charges as wholly zero-rated.


Charges by OMs to PMs who only have an interest in the pipeline and charges by outside contractors for the construction of pipelines, shore terminals and tank farms are discussed later at 9.3 below.

Charges made by an OM to PMs with field interests, for the maintenance of the pipeline up to the shore installation and in the operation and maintenance of the shore installation itself, may be included in an overall charge for the transportation of the oil and gas from a point outside the EU.  This will be outside the scope of UK VAT to the extent that the pipeline is outside UK territorial waters and zero-rated under VATA Schedule 8 Group 8 Item 5 to the extent that the pipeline is within UK territorial waters.

8.3
Tariff receipts

Tariff receipts accrue to the OM and PMs in one field, from the OM and PMs in another, for the use of a pipeline and associated facilities in order to bring oil or gas onshore and are consideration for transportation services.  The liability of the supply follows the rules in 8.2 above.  

8.4
On-shore terminals - storage, handling and processing

a)
Storage and Handling


Separately invoiced charges for storage and/or handling of goods such as oil, LPG and natural gas at shore installations are zero-rated when:

1)
The goods are carried by ship and are stored in a port or on land adjacent to a port in the UK (VATA, Schedule 8, Group 8, Item 6(b)), 

2)
The goods are imported by pipeline from outside the EU into the UK (VATA, Schedule 8, Group 8, Item 11(a)),


In any other circumstances not specified above, the charges will be standard-rated, except for those services provided which are subject to the directly linked services rules in respect of natural gas and electricity.

            b)     Processing

Separately invoiced charges for services such as crude or gas separation, which change the nature of goods subject to a warehousing regime, are eligible for zero-rating under VATA, Section 18C.  Where a process is undertaken on goods in a warehouse which creates a new product, then any VAT on such services that would otherwise be payable when the goods leave the warehouse is extinguished.  For further information see HMRC internal guidance, V1-19A.


Separately invoiced charges for processing where the goods are not held in a tax warehouse, or where no processing has occurred in the tax warehouse, are standard-rated.

c)
Combined Charge for Storage and Handling, Processing and Transportation of Goods

Where invoiced supplies cover a combined supply of storage, handling, transportation, and processing of goods, and the transportation begins outside UK territorial waters, then the whole supply will generally be zero-rated for VAT purposes on the basis that the majority of costs associated with the supply are covered by VATA, Schedule 8, Group 8, Item 11(a) or VATA, Section 18c. Where there is any doubt that zero-rating provisions cover the majority of costs associated with the supply, it is important to consult HMRC. 


Where invoiced supplies cover a combined charge of transportation, storage, handling, and processing and the transportation and processing are undertaken wholly within UK territorial waters and/or on UK land, then the whole supply is standard-rated for VAT purposes.

d)
Oil and Gas Consumed by the On-shore Installation

Imported oil or gas consumed in the operation of shore installations is not supplied for VAT purposes.  Most shore installations are in joint beneficial ownership between the participators and are operated by an OM on their behalf.  Consequently, there is no supply when oil or gas is consumed.

8.5
Imports - General     


Import VAT and, where applicable, customs duty are normally due on imports.  These may be suspended by employing one of the available Customs duty reliefs.  The most relevant relief is shipwork end-use, which is detailed in Part VI of the Memorandum.  


Where import VAT is due (whether at the time of entry into the UK or on removal from warehouse), payment may be deferred by holders of an HMRC deferment authorisation.  Payment of the VAT is then made by direct debit on the 15th day of the month following either import (for non-dutiable goods) or removal from a tax warehouse (for dutiable goods), whichever is applicable.  A similar deferment is available for VAT due on the last supply in warehouse of UK or EU produced excisable oil.


Further information on deferral and recovery of import VAT can be found in Public Notice 101 Deferring duty, VAT and other charges.

8.6
Gas Imports


The treatment of natural gas imports and sales had previously been agreed with HMRC.  Wet gas imports are subject to VAT at the standard rate, the method for calculating the value of imported gas for VAT purposes is detailed in Appendix B.   


EC Council Directive 2003/92/EC amending the place of supply rules for gas supplied through the natural gas distribution network, and electricity, was implemented on 1 January 2005.  In order to avoid double taxation, Council Directive 2003/92/EC also provides for an exemption from import VAT of “gas imported through the natural gas distribution system, or of electricity”.


Industry is currently in discussion at EU Commission level regarding the interpretation of this, as Member States have not been consistent in their interpretation and consequent implementation of the import VAT exemption.  Some Member States have a wide interpretation and allow imports of gas by all means (e.g. by pipeline, by tanker), and/or in all forms (e.g. including Liquefied Natural Gas) to be exempted from import VAT.  Other Member States, including the UK, have interpreted the exemption more narrowly.


HMRC consider 'natural' gas to be gas in its post-processed state - i.e. 'dry' gas which is in a form suitable to be transmitted directly through the natural gas distribution system.  HMRC have stated that only gas which has been processed offshore and which can be imported into the UK directly through the natural gas distribution without any further need for processing, is eligible for import VAT exemption.  The import VAT status of gas, which requires further processing onshore before it enters the natural gas transmission system, is currently unclear and is the subject of discussion between industry and HMRC.  However HMRC may approve VAT-free importation of dry gas in certain circumstances. MRc HWhere 'dry' gas is mixed with 'wet' (unprocessed) gas prior to importation, it is currently normal practice for HMRC to refuse an application for this gas to be covered by the import VAT exemption.  In addition, only gas imported through the national transmission system is eligible in the UK for import VAT exemption.  This therefore precludes imports of gas by means other than by pipeline to be covered.  Until further notice, the VAT treatment of 'wet' gas imports remains unchanged.

8.6.1 Liquid Petroleum Gas (LPG)


Where a gas stream contains LPG, this is not separately treated for VAT purposes on import.  As the LPG's are not separately identifiable at the time of import, they are treated as a component of the wet gas stream and therefore form part of the wet gas import valuation - see Appendix B.

Under the Excise Warehousing (Energy Products) Regulations 2004 SI 2204/2064 LPG's may be imported into a tax warehouse. However this Regulation does not impact on how LPG's contained within the gas stream are handled for import VAT purposes - see above.     


Where a crude oil stream contains LPG, it is again not separately treated for VAT purposes on import or acquisition; it will be treated as being immediately taken into duty suspension as part of the excisable crude. When separated out, LPG in producers’ premises may be warehoused and benefit from the rules applying to tax warehouses (see Part V of this Memorandum).  LPG stored for intra-EC dispatch must be held in a tax warehouse.

8.6.2
Natural Gas Liquids (NGLs) 


NGLs imported as part of a gas stream are treated in the same way as LPGs.   NGLs imported as part of a crude stream are treated as being inseparable from the crude.  Import VAT is thus suspended when the crude goes into a duty suspended regime.

8.6.3
Liquefied Natural Gas (LNG)

LNG is a natural gas that has been cooled to become a clear, colourless and extremely cold liquid.  The liquefaction process reduces the volume of gas to liquid by about 600:1.  The only difference between natural gas and LNG is the physical status of the product.  On receipt of LNG carriers into UK receiving terminals, the LNG is transferred into specially designed storage tanks.  It is then turned into a gaseous state by applying heat and power and delivered into the national gas transmission system. Imports of LNG are subject to VAT at the standard rate.

8.6.4
Condensate


Condensate, a refinery feedstock, produced from fractionating NGLs, is classified as a light oil, is excisable and, as such, benefits from tax warehousing.

8.7
Crude Imports


Crude oil is a mixture of hydrocarbons that is extracted from an underground reservoir along with any associated gas. As crude oil will be used in the manufacture of other finished products, no import VAT is payable when product is taken into a tax warehouse - see also Section 22.1

8.8
Goods Returned from the Continental Shelf


Offshore operations require that, from time-to-time, goods, which have previously been exported from the EU to the continental shelf, are returned to the UK, sometimes to be scrapped.  For customs duty purposes, RGR (Returned Goods Relief) may be available.  A brief summary of the Customs reliefs available for the importation of goods for use on or used off-shore is at Part VI and Appendix E of this Memorandum.

9.
SUPPLIES BETWEEN OMS AND THIRD PARTY CONTRACTORS


Supplies to an OM by traders who "belong" in the UK will be zero-rated, standard-rated, outside the scope or exempt in the normal way.  It should, however, be noted that the place of "belonging" of an OM of a fixed rig/platform (e.g. one which is moored to the seabed) can be regarded as being at that fixed rig/platform if that is the place where the services are most directly used.  Examples of supplies an OM may receive on behalf of the consortium are included in the following sections.

9.1
Rigs and Platforms  (Fixed)

The following details the VAT liability of the main types of supply associated with fixed rigs and platforms. 

· The construction of fixed rigs and platforms in the UK sold to an OM is a standard-rated supply of goods in the UK where title to those goods passes to the OM within the UK (e.g. at the dockside or within the twelve-mile limit). Fixed oil and gas installations do not qualify for zero rating as a “qualifying ship", even though they may be transported to a site as a floating structure.

· Where the supply is a single supply consisting of the construction, and delivery of the rig / platform and the delivery is to a place outside of UK territorial waters, this is a zero-rated export of goods (VATA, Section 30(6)) subject to the conditions in HMRC Notice 703 Export of goods from the United Kingdom. Fixing in place, if part of a single contract, would also carry the same treatment.

· Where the supply is a single supply consisting of the construction, and delivery of the rig/platform and the delivery is to a place within the territorial waters of another EU member State, this will be a “despatch” of goods from the UK and may be zero-rated for VAT purposes, provided certain conditions are met (VATA, Section 30 (8)). In order for zero-rating to apply, the customer (OM) must be registered for VAT in the Member State concerned and provide a valid VAT registration number to the supplier of the goods. The acquirer/OM will then account for VAT in the EU Member State concerned using the acquisition procedure. 

· Where a third party is responsible only for fixing the rig/platform in place, this is a supply of services. As the service relates to “land”, the place of supply follows from where the land is situated (Art. 5, POSSO).  If the land is situated outside UK territorial waters, the supply would be outside the scope of UK VAT.  If the land is situated within the UK (or UK territorial waters), and the supplier belongs in the UK, the supply would be liable to VAT at the standard rate.  If the land is situated within the UK (or UK territorial waters) and the supplier belongs outside the UK the supply may be zero-rated subject to the conditions detailed in the previous bullet point, with the recipient/OM accounting for VAT using the reverse charge procedure under (VATA 94 s 8 (1),(2)).

· Where a UK third party is commissioned to deliver a rig/platform the VAT liability of the supply will depend on the destination.  If the destination is within UK territorial waters, the supply will be standard-rated. Where the destination is outside UK and EU territorial waters, the supply will be zero-rated (VATA, Sch.8, Group 8, Item 5). Where the supply is to another EU Member State, the normal rule is that the supply is treated as made in the Member State where the transport begins (Art.10, POSSO). However, where the recipient of the service is VAT registered in another EU member State and provides a valid EU VAT registration number to the supplier, VAT is not charged by the supplier (Art.14, POSSO). Instead, the customer (OM) will account for VAT using the reverse charge procedure.

· Where a third party is commissioned to tow rigs/platforms from the UK port to the final destination, the supply of towage services (to the extent they are within the UK) is a zero-rated supply irrespective of the final destination (VATA s30 (6), Group 8, Item 8).

· The lease of a fixed platform depends on its location as “immovable property”, i.e. land (Art.5, POSSO).  For the purposes of VAT, the term 'land' includes any buildings or structures permanently affixed to it.  Where the platform is situated outside the twelve-mile limit, the lease will be outside the scope of UK VAT.  Leases within the twelve-mile limit will be exempt from VAT (VATA Sch 9 Group 1, Item 1).  Exempt supplies can put at risk the right of the supplier (the owner of the fixed platform) to deduct input VAT previously incurred on the platform or in going forward, thus incurring additional costs, To avoid this an election to waive exemption, or "option to tax" may be made under VATA Sch.10 Para 2.   Once an option to tax has been made, all subsequent supplies by that person of the interest in the land or buildings, i.e. the platform, will be standard-rated and the supplier will be able to recover any VAT incurred in making those supplies.  In practice it is unlikely that a fixed platform would be leased out.  However for completeness the correct VAT treatment should this happen has been included.

9.2
Rigs and Platforms (Mobile / Floating)


Where the oil or gas installation for use in exploration of oil and gas resources is:

· designed to be moved from place to place;

· not permanently moored; 

· readily capable of navigation;

· of a gross tonnage of not less than 15 tons; and is

· neither designed or adapted for use for recreation or pleasure, 

- it will be classed as a “qualifying ship”. The supply and hire of a qualifying ship is zero-rated for VAT purposes (VATA, Sch.8, Group 8, Item 1). 

Supply in this case includes the charter or hire of the “qualifying ship”.  

9.3
Construction of Pipelines , Shore Terminals and Tank Farms


These services of construction are a land-related service and will be chargeable with VAT at the standard rate or outside the scope of UK VAT following the rules on place of supply of services (see Para. 7 of this Memorandum). 


An apportionment will normally be required where the construction services relate to a pipeline that is constructed partly in UK territorial waters and partly outside: UK VAT being chargeable on the former, and the latter being outside the scope of UK VAT.


However, HMRC will, in certain circumstances, be prepared to accept that the supply of construction of a pipeline (both inside and outside of UK territorial waters) can be treated as wholly outside the scope of UK VAT.   No apportionment would be required where all of the following criteria are met:

· The pipeline is not coming to the UK from another EU country;

· The proportion of the UK land element is minimal within the overall contract;

· The work beyond UK territorial waters is more time consuming, requires additional specialist equipment, involves more human resources and costs more in comparison to the work carried out within UK territorial waters;

· Apportionment would be difficult for suppliers to calculate and HMRC to verify; and

· Any UK VAT that would be charged on the work performed in the UK would be reclaimable by the customer.

On this basis, the UK element can be regarded as incidental to the overall supply, which is outside the scope of UK VAT. Where one or more of the above criteria are not met, an apportionment is required between the standard-rated and outside the scope elements.

Services relating to the construction of a shore terminal and/or tank farm wholly within the UK would be standard-rated.

9.4
Repair and Maintenance of Pipelines and Platforms


Work done outside UK territorial waters is outside the scope of VAT in accordance with Articles 5 or 15 of POSSO. Where a contract for repair and maintenance relates to a complete pipeline, it may be possible to treat the supply as outside the scope of UK VAT. If the criteria set out in para 9.3 are met, HMRC will accept that the entire supply is outside the scope of UK VAT; the UK element of the supply can be treated as being incidental to the overall supply. Where one or more of the criteria detailed in paragraph 9.3 are not met, apportionment is required.  


Where the repair is carried out solely to that section of the pipeline which lies within UK territorial waters, the supply is chargeable at the standard rate.  Here again either Article 5 or 15 of POSSO will apply.

9.5
Repair and Maintenance of Equipment


Onshore repair and maintenance of equipment is covered by Article 15 of POSSO. Work performed in the UK is standard-rated unless:

· the customer is registered in another EU Member State, supplies their VAT registration number in another Member State and the goods leave the UK, in which case,  the supply is outside the scope of UK VAT under Article 14 of POSSO, or

· the equipment has been obtained in the UK, acquired from another Member State or imported into the UK for the purpose of being worked on, and is to be exported outside the EU, in which case the supply may be zero-rated in accordance with VATA Item 1, Group 7, Schedule 8, - subject to equipment being exported by supplier or recipient to a place outside of the EU and the recipient of the services in question belongs outside the EU.

Where a contractor undertakes repair and maintenance of equipment outside UK territorial waters, the supply is outside the scope of VAT in accordance with Article 15 of POSSO.  

9.6
Leases of Plant and Equipment


The letting on hire by a person belonging in the UK of plant and equipment (other than means of transport) is a service within VATA, Para 7 of Schedule 5. Where:

· the customer belongs in the UK, UK VAT will be due unless the plant and equipment is used and enjoyed outside the EU (Art.17, POSSO);

· the customer belongs in another EU member State and receives the supply for business purposes, the supply will be outside the scope of UK VAT (Art.16, POSSO), but will be within the scope of VAT in the customer's Member State; 

· the customer belongs outside the EU (including where he is deemed to have a place of belonging on the rig/platform),  the supply will be outside the scope of UK (and EU) VAT (assuming the plant and equipment is not used and enjoyed in the UK, when it would be standard-rated).


A means of transport does not include fixed or floating rigs and platforms even if capable of moving under their own power. The VAT liability of these supplies is detailed in paragraph 9.2 above.

9.7
Leases of Means of Transport, including Pipelines


The letting on hire of means of transport falls initially under the basic rule (supplied where the supplier belongs), under section 7(10) and section 9 VATA with extra rules for where they are used and enjoyed outside of the EU (Art. 17(a), POSSO).


If a means of transport is hired for use in the EU, the supply is standard-rated (except for certain ships and aircraft which are zero-rated under VATA Items 1 and 2 of Group 8, Schedule 8).


The letting on hire by a person belonging in the UK of any means of transport for use outside the EU is outside the scope of VAT in accordance with Article 17 of POSSO, to the extent that the effective use and enjoyment of the means of transport during the period of hire takes place outside the EU.

Charges made for the lease of a pipeline are treated as a supply of a means of transport. Thus, in the case of a UK lessor:

· to the extent that the pipeline is situated outside of the UK twelve-mile limit and outside the territory of another EU member state, the supply will be outside the scope of UK VAT.

· to the extent that the pipeline is within the UK twelve-mile limit, onshore in the UK, or within the territory of another EU member state, the supply will be standard-rated in the UK.


Where the pipeline is partly within and partly outside UK/EU territory, an apportionment of the supply will be necessary.  Where a charge is simply made to use a pipeline (i.e. not under a lease agreement), this is a supply of transport services, not of a means of transport; the VAT treatment of such supplies is described in 8.2 above.

9.8
Telecommunication Services


Supplies to an OM of telecommunication services for use and enjoyment outside the twelve-mile limit, will be outside the scope of UK VAT by virtue of VATA Schedule 5, Para 7A and Article 17 of POSSO.

9.9
Catering

If the supply of catering is performed outside UK territorial waters, the supply is outside the scope of VAT and if the supply is within UK territorial waters, the supply is standard-rated. 


For fixed platforms and for moveable platforms/rigs and ships, the caterer's place of business can be taken to be the platform, rig or ship.  If the platform is outside UK territorial waters the supply by the caterer is outside the scope of VAT.

9.10
 Supplies of Staff


In some cases, the supply to an OM of personnel may be deemed to be a supply of staff rather than one of services.  Such supplies fall within VATA, Para 6 of Schedule 5 and would be governed by Article 16 of POSSO.  In other cases, the supply to an OM of staff who work on platforms outside UK territorial waters, may be deemed to be a supply of the services that the personnel are contracted to supply, such as engineering services (VATA Para 3 of Schedule 5), or scientific service, or work on goods (Art. 15d, POSSO) or services relating to land (Art. 5, POSSO).  The liability of such services will depend on the nature of the services provided subject to the normal VAT rules.

             Whether a supply is one of staff or of services will depend on the scope of the contract which the OM has with each supplier.  HMRC Notice 700/34 provides further information on what is a supply of staff.  Where there is any doubt clarification should be sought from HMRC. 

9.11
Supply of Oils for Drilling (Tied Oils)

The TIED Oils Scheme allows businesses to procure oils free of excise duty when put to certain industrial uses.  There are many categories of oils which fall within the scheme and these are listed in HMRC Notice 184A (Mineral (Hydrocarbon) Oil put to a certain use: Excise Duty Relief). The primary legislation covering the scheme is contained in Section 9 of the Hydrocarbon Oils Duties Act 1979. Where it is difficult to establish whether or not a product falls within the scheme you should consult HMRC.


One of the most commonly used tied oils within the offshore industry is base oil, 
which is used in conjunction with oil-based drilling mud. The ready-mixed drilling 
mud itself does not fall within the scheme although other products for offshore use 
may do.


An OM must obtain a tied oils approval number from HMRC in order to obtain oil 
products that fall within the scheme free of excise duty.  The OM must provide 
suppliers with its tied oils approval number and the suppliers must also hold their own 
tied oils approval number in order to distribute oil products free of excise duty. More 
detailed information on the procurement of base oil and other products in connection 
with the tied oils scheme is provided at Appendix G.

9.12
Other Services


Other services supplied to an OM by a supplier belonging in the UK which relate to offshore oil and gas exploration/exploitation outside the twelve-mile limit, will generally be outside the scope of UK VAT. They will usually fall under Article 5 of POSSO as relating to land or Article 15 of POSSO, as scientific services, or services ancillary to such activities. For example, the shooting of seismic or the sale of seismic information on a specific area of land, are land-related, the place of supply is where the land is situated.  For further information on seismic services, the provision of data and the granting of licences to use data, see Appendix D.


For land-related services, where the work is undertaken partly inside and partly outside UK territorial waters, refer to 9.3 above.

PART III   
ONSHORE EXPLORATION AND EXPLOITATION

10.
GENERAL INFORMATION

For VAT purposes, this encompasses exploration and exploitation activities within the UK and its territorial waters.


In the exploration phase, typically, an OM will employ a specialist company to shoot seismic or will possibly purchase existing data.  In either event, a standard-rated service is performed.  Having selected a promising structure, the OM will usually then employ a specialist contractor to drill one or more exploration wells.  Typically, the drilling rig will belong to the contractor who will be responsible for purchasing such materials as are needed to complete the task.  The charge by the contractor to the OM will be for a standard-rated service.

10.1
Liability of Exploration and Production Billings


Charges made by an OM to a PM which relate to exploring for oil and gas or for the production of oil and gas, are consideration for supplies of exploration /exploitation services relating to a specific area or areas of land as detailed in the Joint Operating Agreement (“JOA”).  Where this is within the UK or its territorial waters such charges are liable to VAT at the standard rate.    A billing statement, the front page of which constitutes the VAT invoice, is usually issued by the OM each month.  VAT at the standard rate must be added for onshore activities.  Where cash calls are made in advance of the billing statement see Section 3.

10.2     Supplies by Third Party Contractors

Section 9 details the VAT liability of a range of services supplied by third parties to OMs, in respect of offshore licence activities. Where similar services are supplied in respect of on-shore activities they will generally be subject to VAT at the standard rate.

11.
ENVIRONMENTAL TAXES
11.1    Climate Change Levy


CCL is an environmental levy on downstream activities.  It was introduced on 1 April 2001 as part of the UK's Climate Change Programme, and is chargeable on supplies of certain energy products ('taxable commodities') for lighting, heating and power used by industrial and commercial consumers. These taxable commodities are set out in Para 3(1) of Schedule 6 to the Finance Act 2000, and include:

· Electricity;

· Any gas in a gaseous sate that is of a kind supplied by a gas utility;

· Coal and coke; and

· Any petroleum gas, or other gaseous hydrocarbon, in a liquid state.

The levy is applied at a specific rate per nominal unit of energy. Current rates are detailed on the HMRC web site:   http://customs.hmrc.gov.uk/

Hydrocarbon oil and road fuel gas are not subject to CCL as they are already taxed under the excise duty provisions.  


The supply, including self-supply, of taxable commodities outside of UK territorial waters, is a supply outside of the UK and therefore outside the scope of CCL. The supply of taxable commodities within UK territorial waters or on land is potentially within the scope of CCL, but may be subject to various exemptions. In particular the supply of a taxable commodity:

· To be used for the production of taxable commodities other than electricity is exempt under Para. 13(b)(i) of Schedule 6 to the Finance Act 2000. This includes the production of petroleum and hydrocarbon gas in a liquid state and natural gas as supplied by a gas utility;

· To be used for producing electricity in a generating station, provided it is not a deemed self-supply, is exempt under Para 14(1) of Schedule 6 to the Finance Act 2000.  This exemption does not apply to supplies to a fully or partly exempt combined heat and power station, to supplies to an unlicensed electricity supplier, or to most supplies to auto-generators;

· To be used in producing hydrocarbon oil or road fuel gas (which are themselves not taxable commodities) is exempt under Para. 13(b)(ii) of Schedule 6 to the Finance Act 2000.   For this purpose, production also includes extraction and onshore and offshore drilling activities that involve the extraction of crude oil.  Exploration is deemed to be a quite separate activity, not involving the physical extraction of oil, so does not qualify for production relief.  (Sub-paragraphs 13(b)(ii) and 13 (b)(iii) of Schedule 6 to the Finance Act 2000).

The supply of a taxable commodity is also exempt from CCL under Paragraph 11 of schedule 6 to the Finance Act 2000:

· If the person to whom it is made notifies his supplier before the supply is made that he intends to cause it to be exported from the UK and not brought back to the UK; or

· For supplies of taxable commodities other than electricity or gas in a gaseous state, for use of the commodity in making a supply to another person.  For example, in respect of LPG in bulk and solid fuels, wholesalers/retailers are required to notify their suppliers before any supply has been made that there is an intention to make such onward supplies.  However, this does not preclude these same wholesalers/retailers being required to register for CCL on supplies made to end-users.

Where a produced taxable commodity is self-supplied, the self-supply conditions must be considered.  (Sub-paragraphs 13(b)(i) and 23(3) of Schedule 6 to the Finance Act 2000).

Energy used at remote sites by the person producing hydrocarbon oil or taxable commodities other than electricity will qualify for relief to the extent that it is clearly necessary for or directly related to the production or, in some cases, distribution of fuel (see Notice CCL1, Appendix F).  Energy used by sub-contractors, even if working at the producer's premises, cannot benefit from the relief unless the sub-contractors themselves are refining or extracting oil or other taxable commodities.

11.2    Aggregates Levy

Drill cuttings resulting from any operations carried out in accordance with a licence granted under the Petroleum Act 1988 or the Petroleum (Production) Act (Northern Ireland) 1964 are exempt from Aggregates Levy; Finance Act 2001 Section 17(4)(d) refers.

12.
INSURANCE PREMIUM TAX (IPT)

IPT applies to all insurance premiums for onshore installations in the UK and those within the twelve-mile limit. 

The main issue for the Industry concerning IPT relates to pipelines which come onshore into the UK. Where an insurance policy covers both the UK and non-UK elements of a pipeline, the IPT liability will need to be established by apportionment on a "just and reasonable basis". HMRC have issued illustrations showing acceptable methods of apportionment but due to the wide variety of pipeline structures, it is advisable to negotiate an acceptable basis. There is also an extra-statutory concession (HMRC Notice 48 number 4.2) whereby if: 

· the policy relates to taxable and non-taxable elements; and

· the premium is less than £500,000; and 

· the taxable element is 10% or less of the whole,

            - the whole premium may be treated as exempt.



Drilling rigs are usually regarded for IPT purposes as commercial ships and, as such, 
are generally exempt from IPT. They are liable to IPT, however, whilst under 
construction in the UK. The exemption applies from the date of launching.

Fixed offshore platforms (outside the twelve-mile limit) are usually regarded as buildings. As such, if they are outside the twelve-mile limit, they are establishments outside the UK. Where an insurance policy covers both onshore and offshore risks, appropriate allocations may be made to determine the proportion of the premium which will be subject to IPT.  

PART IV
DISPOSAL AND REARRANGEMENT OF LICENCE INTERESTS AND FINANCING AGREEMENTS

13.
INTRODUCTION

The purpose of Part IV is to explain the VAT position in respect of certain rearrangements of licence interests and financing arrangements.

14.
THE LICENCE

The licence, which is described in Part I of the Memorandum, is granted under specific terms and conditions and cannot be sold, transferred, assigned or otherwise dealt in without the consent of the Secretary of State.

15.
MAIN METHODS OF REARRANGING THE LICENCE

There are three principal methods of rearranging licence interests and financing arrangements:

 (i)
a sale or assignment;

 (ii)
a farm-out/farm-in;

(iii)
deferred payments:

a)
an over-riding royalty;

b)
a net profits interest; or

c)
a production payment.


Combinations of these methods are possible, and frequently occur.


The methods of rearranging licence interests cannot be distinguished purely by reference to forms of consideration. For VAT purposes, the overall nature of the transaction will determine the liability of the supply.  The VAT treatment of 15(i), 15(ii) and 15 (iii)(a) is discussed in Section 19. VAT treatment of 15 (iii)(b) and 15(iii)(c) is detailed in Section 18.2 and 18.3 respectively.

16.
SALE OR ASSIGNMENT


The simplest form of rearrangement is an outright sale or assignment by the holder of a licence interest of all or part of that interest to another person for cash or debt or some other consideration directly expressible in money.  

Alternatively, the re-arrangement can take the form of the exchange of an interest in a licence by one licence holder, for an interest in another licence held by another licence holder.  In such cases, each licence holder is making a disposal and an acquisition. Exchanges of this nature can involve licences covering producing fields, undeveloped areas, or a combination of these.


It is common practice for the parties to agree that they will both use the same values for the licence interests involved.

17.
FARM-OUT OR FARM-IN

The distinguishing feature of a farm-out or farm-in is that consideration ordinarily takes the form of a work obligation.  The party holding the licence interest (i.e. the “farm-inor” or one farming-out) assigns part of that interest to another person (the “farm-inee” or person farming-in) in consideration of the “farm-inee” drilling one or more wells (perhaps to fulfil a requirement of the licence), or incurring specified development and operating costs.  The “farm-inee” may already have an interest in the licence and be seeking to earn an additional share.  The consideration may also include a cash payment.

18.
DEFERRED PAYMENTS

18.1
Over-riding Royalty Interest Retained

An over-riding royalty may be created by a licensee assigning a licence interest to another and reserving a royalty interest therein. The consideration for the assignment is generally expressed as the payment of a cash sum, the assumption of work obligations and the over-riding royalty payment by the assignee.  Ordinarily, the royalty interest will be coterminous with the life of the licence, though it could be less.  The royalty may take the form of an annual or monthly cash payment or a right to a specified portion of the oil or gas produced.

18.2
Granting of a Net Profits Interest


Rather than granting an interest in the licence, a licensee may assign a net profits interest in consideration for an unsecured loan or a lump sum payment.


A supply of this nature may be regarded as the provision of "risk capital" and thus outside the scope of VAT.

18.3
Production Payments

A production payment is consideration for a right to receive in cash or kind a specified share of the production from a licence interest (free of development and operating costs) until an agreed amount of production, or a specified sum of money has been received.  That right differs from a royalty interest in that it is limited in amount and must be paid out before the end of the productive life of the licence interest which it burdens.  Alternatively, it may be "carved out", i.e. a portion of the future production conveyed from the licensee's existing interest.  In this case, the consideration for the production payment is generally the advance of funds on a non-recourse basis.

19.
LIABILITY OF DISPOSAL AND REARRANGEMENT OF ONSHORE AND OFFSHORE LICENCE INTERESTS

19.1
Introduction

The disposal of an interest in a licence is a supply relating to land, although not necessarily a supply of an interest in land. 

19.2
Transfer of a Going Concern (TOGC)
Article 5 of SPO provides that the transfer of a going concern shall be treated as neither a supply of goods nor a supply of services.  There are specific requirements in Article 5 which must be met in order for TOGC treatment to be applied:

· the transfer must be of assets of a business or part of a business;

· the assets must have been used by the transferor in its business;

· the transferee must use those assets in its own business;

· if the transferor is registered for UK VAT or required to be registered the transferee is also required to be registered for UK VAT;

· if the transferor has opted to tax, the transferee must also opt to tax and do so before the transfer takes place.

HMRC are prepared to treat the transfer of a licence interest as a TOGC so long as certain conditions in addition to those specified in Article 5 of SPO are met.  These are:


  (i)
the licence disposal or rearrangement documents (agreements) must indicate that both parties are prepared to treat the deal as a TOGC;

 (ii) 
there has been at least minimal activity in the licensed area (e.g. shooting seismic).

Where the field/licensed area is outside the 12-mile limit any sale/transfer will be a TOGC but will be outside the scope of UK VAT with the right to recovery of any associated input VAT.  In the case of a TOGC, VATA s49(1)(b) applies in respect of retention of records. The Transferor retains records which relate to the transferred assets prior to the date of transfer.

19.3
Non-TOGC


In the unlikely event that the TOGC rules do not apply to a transfer of a licence interest, the supply:

· In the case of the transfer of an interest onshore or offshore up to the twelve-mile limit, will be one of an interest in land and exempt under VATA Group 1 of Schedule 9, unless an election to waive exemption has been made under VATA Para 2 Sch.10.

The making of an exempt supply will not mean loss of input tax previously incurred in undertaking activities permitted by the licence, e.g. drilling wells; nor will the exempt supply restrict the licence holder’s general recovery of input VAT. Only input tax directly attributable to the exempt disposal or rearrangement of the licence interest, e.g. solicitor's fees, may suffer restriction.  An exempt supply may be avoided by the individual licence holder electing to waive exemption under VATA, Sch.10 Para 2.

· In the case of an interest offshore and outside the twelve-mile limit, it will be a supply of services related to land and covered by Article 5 of POSSO, and outside the scope of UK VAT.  There is no restriction of underlying input VAT for the transferor.

HMRC have confirmed that where a royalty interest is retained by a licencee upon transfer of a licence, the licencee may receive royalty income for a number of years thereafter. The over-riding royalty payments received are further consideration for the transfer of the licence. Therefore, the VAT liability of the charge by the original licencee to the new licencee follows that of the main transaction, i.e. the transfer of the licence interest.  Where the licenced area is located outside the twelve-mile limit, the royalty charge will be outside the scope of UK VAT. Where the licenced area is onshore or offshore up to the twelve-mile limit, the royalty charge will be consideration for an exempt supply relating to land (subject to the assigner’s option to tax).


Where the consideration for a transfer is other than cash or is the exchange of another interest, there will be reciprocal supplies by each transferor.

· In the case where the consideration is itself the supply of a licence interest, the liability for this supply is determined by where each licence interest is located.

· In the case of a farm-out or farm-in, the work obligation is a supply of exploration/exploitation services. The place of supply of these services is explained in Section 8.1 above. 

· Where the consideration takes the form of an entitlement to a share of oil or gas produced, this share of oil or gas is a supply of goods.  The supply will then be outside the scope of UK VAT if either made outside the UK (i.e. at the wellhead) or made in the UK but whilst warehoused and subject to the rules in VATA, Section 18.  As natural gas cannot be placed in a tax warehouse, any supply which takes place after the gas has been imported would be standard-rated subject to the place of supply rules as described in Section 7.

20.
CONSIDERATION FOR SUPPLIES NOT INVOLVING A TOGC

When the consideration for a supply is wholly monetary, the value of the supply is taken to be such an amount as, with the addition of the VAT chargeable, is equal to the consideration (VATA, Section 19(2)).  

 When the consideration for a supply is non-monetary or not wholly monetary, the value of the supply is such amount of money as with the addition of VAT, is equivalent to the consideration (VATA, Section 19(3)).  

Thus, where the consideration for an assignment of a licence interest comprises or includes a work obligation or the handing over of oil, the assignor must assess the value of the consideration attaching to the assignment for VAT purposes.

When there is future consideration in the form of royalties, a further supply is treated as taking place each time a royalty payment is received or a VAT invoice issued.  

Payments in kind for the assignment of a licence interest, which are themselves taxable supplies, would similarly be chargeable on the basis of the valuation rules in VATA, Section 19(3).  [Production payments against a right to receive future supplies of oil produced, would be the consideration for such supplies if in fact made.]

21.
SEPARATE SUPPLIES OF GOODS OR INTERESTS IN GOODS


When a licence interest is rearranged, if, as part of the overall transaction, the title to goods or an interest in goods passes to another person, this will be subsumed in the over-riding supply of the licence interest, and will not be regarded as a separate supply.  However, if there is a separate agreement for the sale of goods not linked to the sale of the licence, this will be regarded as a separate supply of those goods for VAT purposes. The location of the goods will determine whether or not they are within the scope of UK VAT.

 
 If there is a separate agreement for the sale of a part interest in goods that constitutes a separate supply of services, the place of supply is then determined by reference to where the supplier belongs (VATA, Section 7(10) and section 9).

PART V   WAREHOUSING
22.
GENERAL INTRODUCTION

A number of premises in the UK are designated as approved Excise Warehouses (listing is available in HMRC' Notice 179B). Transactions within the warehouse regime are covered by special rules in VATA, Section 18. When covered by the warehousing regime:

· imports direct into warehouse are subject to both VAT and duty suspension;

· supplies in warehouse, other than the last supply before removal, are treated as made outside of the UK and are thus outside the scope;

· imported products not subject to a supply whilst in warehouse become liable to VAT and duty on removal for home use. The VAT and duty is payable by the person removing the goods.

The rules for accounting for VAT and duty on products produced in the UK are detailed in Paragraph 25 of this Memorandum.

VAT is payable at removal on the value including excise duty payable (i.e. on the duty-inclusive price). Where the last supply within the warehouse regime is for export from the EU, zero rating will apply, subject to conditions - see HMRC Notice 703 Export of goods from the United Kingdom,  and excise duty will not be payable.

In certain circumstances, products in one warehouse may be removed to another (e.g. the shipment of crude for refining) but remain within the warehousing regime throughout.   Examples include the movement of crude oil from an oil terminal to the refinery and movement of condensate from gas processing plant for use as a refinery feedstock.   

Where an overseas OM or PM  make taxable supplies outside the warehousing regime, UK VAT registration must be considered under the normal rules (VATA, Schedule 1).  See Section 5.

22.1
Crude Oil 


Crude oil is excisable and is eligible for tax warehousing. Where crude oil is imported into a UK Refinery, the product will be duty and VAT suspended. Any supplies within the warehousing regime will be treated as outside the scope of UK VAT.  Once crude oil is refined in the UK, the resulting products will be seen as new products of UK origin. Any supplies of these new products whilst they remain within the warehouse, will be treated as outside the scope of UK VAT, other than the last supply before removal. 

22.2 
Liquid Petroleum Gas (LPG) 


LPG is not liable to excise duty in the UK until it is either set aside or used as a road fuel. However, it is liable to excise duty in other EU member states. In order to facilitate EU movements allowing the product to move under excise duty suspension, LPG Tax Warehouses in the UK have therefore been approved. This allows for either the raising of (for despatches from the UK) or discharging of (for acquisitions from the EU) the Administrative Accompanying Document (AAD) that is required to accompany the goods whilst under duty suspension.


Following the implementation of the Excise Warehousing (Energy Products) Regulations 2004 SI 2004/2064 it is now possible to import and store LPG's in a warehousing regime. Trading entities now have the option of whether or not to import LPG's into a warehouse regime.


 LPG produced from an imported crude or wet gas stream will have been separated (probably in production premises) and is considered as UK produced product.  If subsequently placed in a tax warehouse any supply within the tax warehouse will be disregarded for VAT purposes (outside the scope of UK VAT), provided this is not the final supply prior to removal from the warehouse.  

The LPG will be subject to UK VAT supply rules on any supply which takes place on removal from the tax warehouse – VATA s18(2), (3) and (4) refer.  LPG acquired from other EC Member States and entered to the tax warehouse is subject to the same VAT supply rules.  Domestic sales of LPG, outside of the tax warehouse regime, are subject to VAT at the standard rate (or at the reduced rate where appropriate). 


In some situations, LPG from outside the EU, from other Member States and from the UK is stored in commingled facilities. Where this is the case, UKOITC have agreed with HMRC a special method of accounting for VAT (see UKOITC Newsletter 1-2001 at Appendix C). HMRC's approval is needed on an individual basis for any warehouses wishing to adopt a similar method of accounting.

22. 3 
Gas Imports


Other than in the case of LPG (see above), imports of natural gas cannot be entered into the Excise Warehouse regime, as the main constituent of natural gas, methane, is not liable to excise duty.  See Section 8.6 for details of the import VAT position.

23.
PROCESSING AND OTHER SERVICES IN WAREHOUSE

Where ownership of crude or LPG does not change but the owner pays a fee to a third party refiner to process oil or LPG, the supply of processing is a supply of services. The owner of the goods has the option under Section 18C VATA to have the supply zero-rated at the time the services take place.

If the owner chooses to have the services zero-rated, he must provide to the processor a certificate of entitlement to relief from VAT (form No. 18 in Schedule 1 to the VAT Regulations 1995 - SI 1995/2518). The option to have the services zero-rated also applies to any other physical services which take place in warehouse and are directly applicable to the goods held under duty suspension, including warehousekeeper’s storage charges.  No certificate is required for storage charges.

Such zero-rated services are taxed when the relevant goods leave the warehousing regime to UK home use except where a process is undertaken which changes the nature of the goods - in these circumstances the VAT liability of the services is extinguished. For simplification, HMRC have agreed that the value of such previously zero-rated services should be added to the value of the relevant goods (where applicable), so that the persons removing them need only make a single declaration in respect of the removal.

24.
VAT ACCOUNTING PROCEDURES

24.1
Payment of VAT

Where VAT is payable on removal of refined oil from the warehouse regime, there are two options for accounting for the tax.

· Immediate Payment


A form W50 must be completed and sent, together with either the cash or guaranteed cheque, to the National Warrant Processing Unit (NWPU) in Edinburgh before delivery from warehouse. Approved deferment traders may need to submit immediate payments on form W50 to the Central Deferment Office (Oils Team) in Southend in some periods to avoid exceeding their deferment limits.

· Deferment


Approved persons holding a deferment account (“8” series), may defer the payment of VAT.  The deferment accounting period is the calendar month and payment by direct debit is made on the 15th of the following month or when this falls on a weekend or bank holiday, the previous working day. Deferment holders are required to give financial security to cover deferred liabilities.  Further information can be found in HMRC Public Notice 101.

Form VAT 908 must be sent to the Central Deferment Office (Oils Team), where it must be received by the fourth working day of the month following delivery. Separate forms are required for each VAT-registered proprietor, and for each individual warehouse, and the approved person or authorised agent is to insert the VAT deferment approval number, warehouse code and all the other required information in the appropriate boxes.

24.2
Evidence for Input Tax


Registered taxable persons can deduct as input tax the VAT due on the goods they remove from warehouse for the purpose of their business, subject to the normal rules. To reclaim the tax as input tax on their next return, traders should hold a centrally produced VAT certificate (form C79) as acceptable evidence for input tax deduction.  If a VAT certificate is not available, certified copies of Forms W50 or VAT 908 will be an acceptable alternative.


Agents, warehousekeepers and others responsible for clearing goods from Customs control must not deduct such VAT as input tax on their own VAT returns. They must ensure that the documents are forwarded to their principals as soon as possible.

25.
HOME-PRODUCED OIL

Home-produced oil includes mineral oil refined in the UK from:

· Crude oil imported from the UKCS, third countries or acquired from other EU member states;

· semi-refined product imported from third countries or acquired from other EU member states; and

· refinery feedstock imported from third countries or acquired from other EU member states.

Any import VAT or acquisition VAT due on the non-UK constituents is extinguished.


If UK-produced oil so defined is supplied while in warehouse, the supply is outside 
the scope and disregarded for VAT purposes (VATA, Section 18), unless it is the last 
or the only supply of that refined oil in warehouse. The warehousekeeper, or the 
person who eventually buys the oil and delivers it to home use in the UK upon 
payment of excise duty, must ensure a removal declaration is completed and at that 
time, the VAT is accounted for on Form W50 or VAT 908, as appropriate.

Provided that UK-produced oil is delivered to home use by the refiner without being supplied (either by sale or exchange) in warehouse, no VAT arises on the removal from warehouse. Where the time of supply for VAT purposes is after delivery from a duty suspended warehouse, a VAT invoice must be raised at the time of supply and VAT accounted for on the relevant VAT return.

26. 
IMPORTS OF FINISHED PRODUCTS
Where refined oil is acquired/imported into the warehousing regime, the VAT accounting procedure is as follows:

· EU Member States: - oil acquired from another EU member state which is not subsequently supplied whilst in warehouse, is liable to acquisition VAT. While the duty suspended oil remains in warehouse, there is no need to account for the tax on the acquisition. If the acquirer delivers the oil to home use in the UK the acquisition VAT is to be declared on the VAT return (VAT 100) for the period covering the time of removal. The amount of VAT should be entered as output tax and may be treated as input tax on the same return subject to the normal VAT rules.



For completeness and to account for excise duty, warehousekeepers are required to submit forms W50 or VAT 908 inserting “ACQ VAT” in place of the amount of VAT. These rules only apply to the first acquirer in the UK. Where this product is supplied whilst in warehouse, VAT does not have to be accounted for or paid, except on the final supply made in UK warehouse. 

The eventual buyer of the goods who delivers them to home use in the UK must complete a removal declaration and at the same time, pay both the excise duty and VAT on that supply, using form W50 or VAT 908 as appropriate. In this case, the liability to acquisition VAT is extinguished.

· Third Country: Import VAT only applies to non-Community goods. Import VAT is chargeable and payable as if it were a duty of Customs.  However, unlike duty, VAT is recoverable in accordance with 24.2 above. 

Where the import declaration is for removal of the oil to an excise warehouse, the VAT payment due may be delayed until the oil is delivered to home use and made along with the excise duty payment. Accounting will be via the W50 or VAT 908 procedure as appropriate. 

Supplies of imported oil that take place in warehouse before the excise duty point, are treated as being made outside the UK for VAT purposes (VATA, Section 18).

Oil which is essentially imported oil but which contains a small proportion of home-produced oil (e.g. imported motor spirit containing UK additives) may be treated as wholly imported oil.

27. 
TAX POINT: FOURTEENTH DAY ARRANGEMENT

HMRC have agreed a system for the payment of import VAT or accounting for acquisition VAT on refined oil imported from third countries or arriving from other EU Member States into UK tax warehouses. This agreement allows the option of paying the import VAT due or accounting for the acquisition VAT on the oil, as if it had been removed 14 days after its arrival in the UK warehouse, instead of immediately prior to it actually leaving the warehouse. This agreement avoids problems in the identification of oil which shared common storage and was mixed with home produced oil. Written authorisation from HMRC is required to use this procedure.

The arrangements can only be used in the following circumstances:

· for oil which either has arrived in an excise/tax warehouse from outside the UK where import VAT or acquisition VAT is due; and

· the oil is to be mixed in a UK duty-suspended warehouse with other oil of the same type, with no resulting change in character; and

· it is not possible or practicable to identify the original consignments of oil when the resulting product is removed from the warehouse, either physically or in the warehousekeeper’s documents and records.

To account for the VAT using this procedure, either a W50 (immediate payment) must be presented 14 days after receipt into warehouse, or the VAT must be entered on form VAT 908 (deferment) for the month in which the 14th day after receipt into warehouse falls.

Note: The 14-day rule does not apply to oil that is to be mixed or processed, from which a product of a different character results; the import/acquisition VAT is extinguished in such cases. 

28.
VALUATION FOR VAT PURPOSES

For imports and acquisitions, the value is normally the delivered price paid at the time of entry, plus certain other incidental costs if not already included in the price. In addition, the value must include the excise duty and any customs duty paid, if any (see Public Notice 702 “Imports” for further details).

For the last supply in warehouse, the value for VAT purposes will be the invoiced value of the oil (including the excise duty payable);

In other cases where no value is available, the Standard Average Value (duty inclusive) agreed between HMRC and UKOITC (notified to members periodically) may be used. 

These values cannot be used where:

· there is a transaction price or invoice value available at the material time; or

· Customs duty is being paid or deferred and import VAT is also due.

For further details on VAT and Excise Duty accounting, see Public Notice 179.

PART VI
IMPORTATION IN TO THE UK OF GOODS FROM OUTSIDE THE EU

          FOR USE OFFSHORE - SHIPWORK END-USE RELIEF (SWEU)

29.
GENERAL INFORMATION

Certain goods may be imported at a reduced or nil rate of duty using SWEU, provided they are put to a prescribed use under Customs' control, within a specified time limit.  Relief from VAT on goods imported into SWEU may also be claimed if the goods are eligible and are to be put to a prescribed SWEU use.

You need an authorisation from HMRC to import or receive SWEU goods.  The authorisation normally lasts for three years.  Applications must be made on form C1317.  Where the application is for SWEU for goods that will be used on the UK Continental Shelf, there is no need to enter specific commodity codes, quantities or values on the form.  Box 5 should be completed with the statement "goods of any description for shipwork end-use".  Detailed information on the application form and on the operation of SWEU is contained in HMRC Notice 770 which is available on HMRC's website.  Full details of SWEU are also included in the Customs' Tariff, Volume 1 Part 9 Section IV.

29.1

Eligible Goods and Prescribed Uses

Eligible Goods are any goods intended for any of the following:

· incorporation in offshore drilling or production platforms/workpoints for the purpose of their construction, repair, maintenance or conversion; or

· equipping those platforms/workpoints; or

· downhole well construction; or

· subsequent shipment to a platform/workpoint which are required to be tested before use; or

· training, provided at the end of the programme the goods are shipped to a platform/workpoint;


Specific examples of eligible goods included under SWEU are:

· goods such as motor fuel, lubricants and gas necessary for the operation of machines and apparatus that are not integral parts of platforms/workpoints and which are put to qualifying use as above

· insurance or strategic spares 

· tubes, pipes and cables connecting platforms/workpoints to the mainland up to the terminal hook-up.

· any process provided the equipment is destined for offshore use.


NOT included under SWEU:

· equipment used on land to test goods

· agricultural goods and foodstuffs included within Ch 1-24 of the Tariff

· goods which are intended for process and re-export from the EU to a third country. In this case IPR should be used (see HMRC Notice 221).

29.2
Processes Allowed on SWEU Goods

Any process may be carried out on SWEU goods provided the equipment is destined for offshore use, and is ultimately used offshore.

29.3
What Are Qualifying Platforms/Workpoints


Any fixed or floating platform/workpoint:

· within the territorial waters of any member State;

· within the UKCS or within the Continental Shelf of other Member States; or 

· outside the customs territory of the EU.


The only non-qualifying platforms/workpoints are those located onshore.  SWEU goods may be stored or repaired on land for future use but must not be used in connection with land-based operations at any time.

29.4
Completion of SWEU and Evidence Required

If SWEU goods are supplied to repair, maintain, equip or fit-out a qualifying platform/workpoint, the end-use is completed at the time they are put to that use.  The need to track equipment sent to qualifying platforms/workpoints for Customs' purposes ceases and customs duty liability is discharged with the use of those goods on the platform/workpoint in one of the ways described above.


When used goods are re-landed in the UK from any of the locations described in the paragraph above, they will be in free circulation and your records should be updated to show this.  You must be able to demonstrate to HMRC that the goods have been put to the prescribed SWEU on the platform/workpoint. The form of evidence that this must take will be stated in your SWEU authorisation, which has been agreed with HMRC.  This will normally be established through commercial records.  The end-use for insurance and strategic spares is deemed to have been met once the goods have been attached to or used on the platform/workpoint or held unused for a reasonable period of time.

29.5
Time Limit for Completing SWEU and Repeated Use Goods

As a condition of SWEU you must put goods to their prescribed use within a certain time limit. You should include in your application for the SWEU the period that you require to meet your business needs. You may require different periods for different types of goods eg insurance and strategic spares. The period(s) granted will be specified in your authorisation. HMRC may require that certain goods, which can be used repeatedly, will remain under their control for a period after they are first put to their prescribed use. If this is the case this will be specified in your authorisation.  

29.6
Transfer of SWEU Goods

You may transfer SWEU goods to another person as long as that person holds a SWEU authorisation.  Responsibility for compliance with the conditions of SWEU transfers to the other person when they receive the goods.  You may also name sub-processors within your own SWEU authorisation if you will transfer goods to them for processing on a regular basis; however, in this case, any risks will remain with the holder of the SWEU authorisation number.  In these circumstances, you as the holder of the SWEU authorisation retain responsibility for compliance with the conditions of SWEU.

29.7
Record Keeping

You must keep records of all the goods that you enter to SWEU.  The content and format of these must be agreed with HMRC and details will be included in your authorisation.  Records relating to SWEU goods must be retained for four years after the goods have been put to the prescribed SWEU or four years after your SWEU authorisation has expired.

PART VII 
DECOMMISSIONING OF RIGS AND PLATFORMS IN THE UKCS 

 30.
GENERAL INFORMATION 


The following provides guidance on the customs duty regime applied to goods re-imported to the UK from decommissioned facilities situated on the UKCS, within and out-with the 12-mile limit of the UK Continental Shelf.


In considering the duty implications of decommissioning a facility, any possible duty exposure will depend on the route taken in disposing of the asset.  It could be dismantled at sea, detached and floated into port or, indeed, destroyed.  This section only deals with goods re-landed into the UK; any part of the structure remaining offshore or exported will not bear customs duty.


Please note that any reference to a duty rate or commodity code refers to that set out in the Customs Tariff.  The procedures, codes and rates are subject to periodic review.

30.1
Reliefs for Customs Duty and Import VAT

The main reliefs which apply in connection with decommissioning are:

(i)
Returned Goods Relief - (RGR)


RGR is dealt with in detail in HMRC Notice 236 and fully relieves import duty and VAT when goods exported from the EU are re-imported for free circulation.  Being beyond the 12-mile limit, the UKCS is outside the EU for customs purposes.  Evidence of the goods' duty status at export must be presented (that is goods in free circulation or under End-Use control).  In order to claim relief from customs duty and import VAT, the goods should normally be re-imported into the UK within three years of being exported, although HMRC have indicated that the three-year rule will be waived in principle as decommissioning is a special case.  

(ii)
Shipwork End-Use Relief - (SWEU)


SWEU discharges any liability for import duty and VAT.  It is fully described in Section 29.

30.2
Rigs/Platforms Imported Entire


Commodity Codes and customs duty rates applying at the time of publication are:


Commodity Code
Nature of Goods
Duty Rate
VAT

89052000
Floating or submersible drilling
  Nil
   Z




or production platforms (may include




integral accommodation


89059010

Separate floating accommodation
     Nil
   Z




platforms


84304900

Fixed platforms which have been used
     Nil
   S





for drilling amongst other purposes (may





include integral accommodation) &





fixed accommodation platforms linked





to them


73089099


Fixed platforms which have not been
     Nil
    S






used for drilling including fixed






accommodation platforms linked to them

Z = Zero-rated

S = Standard-rated

In order to discharge the VAT liability of fixed rigs/platforms, RGR can be claimed.  This is dependent on satisfactory evidence of export being available.

30.3
Goods Returned to the UK from the UKCS
30.3.1
Discharge of SWEU - SWEU goods which have been used at a platform/workpoint in the UKCS are in free circulation and there is no customs duty or VAT liability on re-importation, subject to satisfactory evidence of usage being available.

30.3.2
Re-importation to SWEU - SWEU goods which have not been used offshore and which are capable of re-use can be re-imported to SWEU, with suspension of customs duty and VAT.  At any time, should the intended use of SWEU goods change, customs duty and VAT must be accounted for.

30.3.3
Importation to RGR - For goods in free circulation when they were exported to the UKCS, RGR can be claimed whether the goods have been used at the platform/ workpoint or not.  RGR is dependent on satisfactory evidence of export being available.

30.3.4
Importation as Scrap - SWEU goods which have not been used offshore and which are not capable of re-use may be imported as scrap.  In order for iron and steel scrap to satisfy the Tariff definition for Commodity Code 7204XXX (which has a NIL rate of duty), it must not be possible for the articles to be used for their former purpose, or to be adapted for other uses, or to be refashioned into other goods without first being recovered as metal.  Import VAT must be accounted for on scrap.  Supply VAT is due on any onward sale of scrap in the UK.


If the articles do not meet the definition of 7204XXX, they must either be put beyond use after notifying HMRC, or classified according to their original heading which may have a positive rate of duty.  If this is the case, these may be re-imported to SWEU if they meet the criteria in paragraph 29.1.

30.4
Valuation of Goods for Duty Purposes
Goods subject to customs duty must be valued according to the requirements set out in HMRC Notice 252 Section 14.

PART VIII INTRA-EU STATISTICAL REPORTING REQUIREMENTS (INTRASTAT)

31.   GENERAL INFORMATION 

Intrastat is the name given to the system for collecting statistics on the trade in goods between the countries of the European Union (EU). It has been operating since 1 January 1993, and replaced customs declarations as the source of trade statistics within the EU. The requirements of Intrastat are similar in all Member States of the EU.  The information provided below gives some guidance on how Intrastat reporting is dealt with in respect of the oil and gas industry.  Further information on Intrastat can be found in Appendix H and in HMRC Notice 60, “Intrastat General Guide”.

31.1 Hydrocarbon Products
The movement of hydrocarbons within the EU is normally subject to the full range of reporting requirements but where this movement occurs within the Warehousing Regime, these requirements may be somewhat limited.

Warehousing Regime

The Warehousing Regime is defined in VATA Section 18 and Sections 18A – 18F.  It covers movements of goods between a UK tax warehouse and one situated in another Member State.  Such transactions are outside the scope of UK VAT (with the exception of the last supply made within warehouse of UK or EU produced goods.  This is recognised as a UK supply, with tax payable on removal).  However, movements from the UK to another Member State could give rise to an acquisition VAT liability in the partner member State.  For this reason, the transaction should be included in Box 8 of the VAT return and on an EC Sales list.  An Intrastat Supplementary Declaration (SD) is required which should show the Nature of Transaction Code (NoTC) 10.  Movements from other Member States to the UK should be recorded on an Intrastat SD only, using NoTC 17.

Warehouse-keepers may complete Intrastat SDs for the movement of goods on behalf 

of their principals.  This is essential when no other declarant is available, for example 

when the acquirer or dispatcher is not VAT-registered in the UK.

         UK Continental Shelf

The UK Continental Shelf (UKCS) is outside the customs territory but is part of the UK for statistical purposes.  Oil and gas extracted from the UKCS are therefore treated as community goods for statistical purposes.   Following this, the reporting requirements of these goods extracted from the UKCS are as follows:

·   An Intrastat declaration is required for movements directly to another member State

·   No report is required for exports to non-EU countries (these are obtained from the 

      DTI) or any landings in the UK.

31.2   Other Material Movements

The full range of Intrastat reporting requirements applies.  See Notice 60, “Intrastat 

General Guide", for further details.

TABLE OF SUPPLIES - I
List of Abbreviations

OS
-
Outside scope
D
-
Disregarded
NA
-
Not applicable
SR
-
Standard-rated (taxable)
Z
-
Zero-rated (taxable)
UK
-
On land in UK or in UK territorial waters 

	      SALE          
	IMPORTS
	ACQUISITIONS (i)(v)

	
	At Wellhead
	Sale after 
	On Entry (ii)
	Moving

	
	 or before arrival
into UK
	Arrival into UK and before entry/ removal into tax warehouse (iii)
	General
	Immediate removal
into tax warehouse
	under EC
duty suspension
arrangements.
All transactions

	A.
CRUDE OIL AND PRODUCT
	
	
	
	
	

	
a)
Crude Oil
	OS
	Z
	SR
	D
	NA

	
b)
Product
	
	
	
	
	

	
1.
Petroleum gases and other gaseous hydrocarbons:



whether in a gaseous or liquid state (e.g. methane, propane, butane, and LPG) (iv)
	OS
	Z
	SR
	D
	OS

	


	
	
	
	
	

	
2.
Natural gas
	OS

	OS

	SR

	N/A

	N/A


	
3.
Light oils and, heavy oils 
	OS
	Z
	SR
	D
	OS/NA/SR

	
.

	
	
	
	
	


Notes
i)
There are three possible types of acquisitions:

a)
Feedstock - If subject to further processing in tax warehouse, no acquisition VAT is payable since the goods lose their original character in processing.


b)
Finished product sold whilst in tax warehouse - No acquisition VAT is payable, but supply VAT is payable by the owner, making a return on form VAT 908 or form W50, upon removal from tax warehouse.


c)
Finished product not sold whilst in tax warehouse - Acquisition VAT is not accounted for at the time of acquisition but becomes chargeable when the acquired finished product is removed to home use.  For co-mingled stock, acquisition VAT is to be accounted for under the 14-day arrangement described in paragraph 27.

ii)
Imports charged as duty of Customs (s.1(4) VATA).  VAT is calculated on the sum of the landed value and any duty payable.

iii)
Item 1, Group 13, Sch. 8, VATA.   The purchaser must agree to make the customs entry.

iv)
Petroleum gases may be held within a tax warehouse, where this is the case the same consequences apply as to oils.

v)
Crude oil, some gases, and  lubricants are not held under EC duty suspension arrangements.

TABLE OF SUPPLIES - II
List of Abbreviations

OS
-
Outside scope
D
-
Disregarded
NA
-
Not applicable
SR
-
Standard-rated (taxable)
Z
-
Zero-rated (taxable)
UK
-
On land in UK or in UK territorial waters 

	GOODS IN TAX WAREHOUSE
	
	OTHER

	
	Removal for  home use by manufacturer of product (vi)
	Removal for

 Home use by person other than manufacturer (vii)
	Sale in UK (outside tax warehouse)
	Movement from UK warehouse to EU Tax Warehouses or non-EU destination (viii)
	Movement to EU 

or non-EU

 destination

	A.
CRUDE OIL AND PRODUCT
	
	
	
	
	

	
a)
Crude Oil
	NA
	SR
	SR
	OS(ix)
	NA(ix)

	
b)
Product
	
	
	
	
	

	
1.
Petroleum gases and other gaseous hydrocarbons:



whether in a gaseous or liquid state (e.g. methane, propane, butane, and LPG).
	
	
	
	
	

	

a)
Road fuel (charged or chargeable with excise duty)
	
D
	
SR
	
SR
	
OS
	
NA

	

b)
Other (x)
	D/NA
	SR/NA
	SR
	OS
	NA(xi)

	
2.
Light oils and, heavy oils .
	D
	SR
	SR
	OS/NA
	Z (xii)

	
3.
Bitumen and other residues not included in 2 above.
	NA
	NA
	SR
	NA
	Z (xii)


Notes

vi)
Products manufactured within a tax warehouse are treated as home produced goods and their removal from a tax warehouse by the manufacturer is not a chargeable event for VAT purposes.

vii)
Any but the last supply in a tax warehouse of home produced oil is OS.  VAT is chargeable on the last supply in a tax warehouse and is accounted for at the time of removal from the tax warehouse by the person removing the goods.  All supplies in a tax warehouse of imported oil or oil acquired from the EU are OS, except the last.

viii)
Movements of dutiable goods from a UK warehouse to an EU warehouse are treated as within the warehousing regime, hence all supplies during such movements are OS. In respect of movements to a non-EU destination, the final supply in the warehouse is zero-rated, subject to conditions - VATA s30(6) 30(8)

ix)
Although crude oil is not held under EU duty suspension arrangements, nevertheless, tax warehouse provisions apply by virtue of the Hydrocarbon Oil Duties Act 1979.

x)
Petroleum gases may be held within a tax warehouse where this is the case , the same consequences apply as apply to oils.

xi)
Gases which are not in a tax warehouse are never moved outside the UK but, if they were, Z would apply.

xii)   Subject to conditions for zero-rating being met - VAT s 30(6) 30(8)

TABLE OF SUPPLIES – II (continued)
	
	In UK
	Outside UK
	Remarks

	B. OTHER SUPPLIES OF GOODS AND SERVICES
	
	
	

	
a)
Made by OM
	
	
	

	
1.
Charges for exploration or exploitation at wellhead.
	SR
	OS*
	Outside the scope as scientific services - unless the rig or wellhead is in UK territorial waters or onshore. Art. 15, POSSO

	
2.
Constructing and operating pipeline or conveyance of oil and gas by vessel.


	Z or SR
	OS
	Zero-rating as transport of freight - VATA Item 5, Group 8, Sch. 8 unless the rig or wellhead is in UK territorial waters or onshore.

	
3.
Maintenance of pipeline and operation and maintenance of shore installation.
	Z or SR
	OS*
	As in 2 above by virtue of being included in charge for transportation or outside the scope in the case of a composite charge for pipeline maintenance both in and outside UK territorial waters.  (Art. 5, POSSO)

	
4.
Storing and handling in shore installations
	Z 
	NA
	Zero-rated under VATA Group 8, Item 11 if imported from outside the EU or under VATA Group 8 Item 6(b) if imported by ship.  Zero-rated under s18C if imported by pipeline from EU. 

	
5.
Processing charges (e.g. crude stabilisation or gas separation)
Note that in appropriate cases services in 1 to 5 above may be charged as a single supply falling in category 1.
	ZR
SR
	0S
	Processing treated as a supply of service under VATA s30(2A).  When supply takes place in a tax warehouse, it is zero-rated under VATA S18C.

	
b.
Other
	
	
	

	
1.
Rigs and Platforms
	
	
	

	

i)
Supplies of rigs, modules and platforms
	SR
	Z
	Zero-rated by VATA s.30(6) or 30(8) where builder exports structure.  

  

	
	
	OS
	Outside scope if complete package of building and delivery of a 

Platform supplied outside UK.

	

ii)
Fixing in position outside territorial waters.


	-
	OS*
	Art. 5, POSSO.

	
2.
Construction of shore terminals tank farms and pipelines
– Goods
– Services.
 

 
3. 
Installed Goods
	
SR
SR


Z or SR
	
OS
OS*
 

OS
	Supplies of goods outside UK are outside the scope of VAT.  Apportionment is needed for any part within the UK or UK territorial waters.  However, where the majority of work is outside the UK or UK territorial waters, the supply is outside the scope and no apportionment is needed.
Reverse charge by the Customer.  


* Although outside the scope, these supplies must be included in the 'value of outputs' on the VAT return.

TABLE OF SUPPLIES – II (continued)
	
	In UK
	Outside UK
	Remarks

	

4.
Repair and maintenance of rigs and platforms.
	SR
	OS*
	Outside scope for rigs and platforms outside UK territorial waters -.  otherwise standard-rated. – Art. 5 or 15, POSSO

	

5.
On rig catering
	SR
	OS*
	Reverse charge by OM

	

6.
Other support or technical services.
	SR
	OS*
	Outside the scope as scientific services, unless performed in UK - Art. 15, POSSO.

	

7.
Exported goods.
	Z
	OS
	S.30(6) or S.30(8) VATA. 

	

8.
Leases of land.
	SR or E
	OS*
	Item 1, Group 1, Sch. 9 VATA.  Standard-rated if election to waive exemption is exercised (Para 2, Sch. 10 VATA 1994).  If land is situated outside the UK then supply is outside the scope (Art. 5, POSSO).

	

9.
Leasing of equipment
	
	
	

	


i)
Ships or aircraft
	Z
	Z
	Ships of 15 tons or over and aircraft of 8,000 kg or over not designed or adapted for recreation or pleasure (VATA Item 1 and 2, Group 8, Sch. 8 VATA).  Otherwise standard-rated (but see iii) below).

	


ii)
Other equipment (except means of transport - see iii) below)
	SR
	SR/OS*
	Provided lessee belongs outside the UK, outside the scope .  otherwise standard-rated. (Art. 16, POSSO).

	


iii)
Means of transport (except i) above).
	SR
	SR/OS*
	Provided only used outside the EU, supply is outside the scope (Art. 17, POSSO).  Otherwise standard-rated.

	
	-
	SR
	Use in EC

	
  10.
Preparation of plans and specifications for offshore drilling/ production operations.  Also supervising construction of rigs and platforms.
	OS*
	OS*
	 Outside the scope of UK VAT unless charge for preparing plans in the UK in respect of rigs or platforms located within UK territorial waters which is standard rated. – Art. 5, POSSO

	

11.
Balancing payments on Unitisations
	SR
	OS*
	Outside the scope for rigs and platforms outside UK territorial waters as scientific services - Art. 15, POSSO.

	

12.
Agency staff.
	SR/OS
	SR/OS*
	Provided recipient belongs outside the UK, supply is outside the scope - Art. 16, POSSO.  Otherwise standard-rated.

	

13.
Disposal of licence interests(i) to (v).
	D; SR or E
	D; OS*
	Disregarded if transfer of a going concern.  If within UK jurisdiction, exempt under VATA Item 1, Group 1, Sch .9 but standard-rated if election to waive exemption is exercised (VATA Para 2, Sch. 10).  Outside the scope if outside UK jurisdiction - Art. 5, POSSO.


Notes*
i)
Disposals can take the form of outright sale or assignment, farm-out or quasi-loans.


ii)
VAT directly attributable to exempt disposals (e.g. external solicitors costs) is not allowable.


iii)
Income or other periodic payments (including royalties) will represent supplies at the date of receipt.
iv)
Profit shares are outside the scope of VAT

v)  Royalties in kind may also give rise to taxable supplies of product by the person making the "payment".

*   
Although outside the scope, these supplies must be included in the 'value of outputs' on the VAT returns.

VAT ON IMPORTED GAS

Background

Wet gas from a number of offshore fields is imported into onshore gas processing plants in the UK where it is separated into its constituent products. These comprise dry (natural) gas and natural gas liquids (LPGs and possibly condensate). Once the products have been separated out they are sold, traded or used by the companies who have title to them. The imported wet gas is subject to import VAT that becomes chargeable at the time of entry. However, because wet gas is rarely sold, there would be great difficulty in attributing an accurate value to this product for the purposes of the import VAT calculation. Given that this is the case, it has been agreed with HMRC that import values and VAT on wet gas should be calculated using sales values and volumes of gas products sold in the previous month.  For example, the July import entry has to represent all gas physically imported in the month of July.  Although there may be figures for quantities of gas imported in July the values are not known as the invoices are usually raised after the month end.  HMRC has agreed that June invoices may be used to establish values which are then applied to the July quantities declared on the July import entry.  The deadline for submission of the July import entry to HMRC is 5th August.

The “85%” rule

Since value is added when wet gas is processed, the use of unadjusted, processed gas sales values in the import VAT calculation would not fairly reflect the lower value of the imported wet gas. In 2002 UKOITC-ITC and Customs (HMRC) agreed a revised basis for calculating import VAT, reflecting this lower value. The revised basis applies a reduction of 15% on the sales value, reflecting a reasonable estimate of the operating costs of a typical gas processing plant. 

Valuation of wet gas

Some companies calculate a weighted-average price of dry gas and then multiply this by the adjusted volume of dry gas and other products sold. Other companies base their valuation on the values and volumes of both dry gas and other products sold. Whichever method is adopted should be agreed with HMRC. Guidelines for undertaking the valuation are shown below.

The value and volume of product (i.e. natural gas, LPG and condensate) sales in the previous month should generally include:

· Value-only sales price adjustments (including amounts due following gas contract annual reconciliations);

· Fee-in-kind products received offshore and subsequently brought into the UK;

· Products previously paid for but delivered in the current month. e.g. “take or pay gas”. Exclude any up-front payment and apportion the value against the volume taken in each month;

· Intra-VAT Group sales.

The value and volume of product (i.e. natural gas, LPG and condensate) sales in the previous month should, where applicable, generally exclude:

· Imports as part of a crude stream;

· Products not landed in the UK (e.g. for offshore platform use);

· Products purchased from third parties on-shore in the UK, after import;

· Products received as fee-in-kind on-shore in the UK, after import by a third party;

· Products paid for but not delivered in the previous month(s), e.g. under a “Take or Pay” arrangement;

· Capacity charges.

Importation of Dry Gas – Exemption From Import VAT

It is also possible to import dry gas directly into the UK. In this situation the gas will have been processed offshore. UKOITC-ITC considers that as a result of the UK implementing Council Directive 2003/92/EC regarding the rules on the place of supply of gas and electricity, imported dry gas which is piped directly into the National Transmission System after minimal processing onshore, should not be subject to import VAT. Although no import VAT is payable an import entry must be submitted.  The import value should be calculated using sales values and volumes of gas products sold in the previous month as already detailed. Any UK companies that import dry gas in this way are therefore advised to consult HMRC on the appropriate import VAT treatment.

Coding of Import entries

Because of the differing VAT treatment at import of wet gas and dry gas (subject to HMRC agreement), they must be coded separately and entered as separate items using a C88 continuation sheet.  Where gas is imported from different sectors of the Continental shelf, for example from the UK sector and the Norwegian sector, then separate C88 Import Entries will be required.

Method of payment

Import VAT is payable at the time of importation but payment is normally deferred by use of an approved deferment account, with payment due on the 15th of the month following import or the following working day if that day is not a working day. For example, the June sales would be used as a basis for the July imports, with the corresponding import VAT becoming payable on 15th August (or following working day).

IMPORTS OF GAS BY PIPELINE - COMPLETION OF ENTRY DOCUMENTS

1.  Each participator should present a monthly import entry (C88) for his share of all gas imported by pipeline.  It may include gas from a number of offshore fields and different pipelines. If this is the case, then it is usual to provide a supporting schedule showing the breakdown by field. Entries should be presented not later than the fifth working day of the following month to the relevant EPU prominently flagged ‘PIPELINE ENTRY’.  Entry processing is centralised by HMRC at the National Clearance Hub in Salford.  Contact details can be found on HMRC’s website at www.hmrc.gov.uk.

2.  The entries will be manually processed by the EPU even if the EPU normally deals with DTI entries.  A full entry should therefore be completed in accordance with the instructions on manual entries in Volume 3 Part 3 of the Tariff, but with the following additions/variations.  (Please note that other boxes and other information in boxes are still required.)

Box no.

	2
	Consignor
	insert your name and address  (field/operator details should be included on a separate attachment – see 1. above)



	15(a)
	Country of dispatch
	ZU for the UK sector of the Continental Shelf, ZN for the Norwegian sector



	21
	Transport crossing the border
	insert the name of the pipeline with the code ZZ



	22
	Currency and total amount invoiced.
	First sub-division - enter GB; second sub-division enter the value in sterling of all natural gas and other products produced from wet gas, based on the value of previous month values (see above).



	33
	Commodity Code
	Use code - 27112100 00 for imports of both wet gas and dry gas.

For Liquefied Natural Gas (‘LNG’ imported by tanker), use code 27111100 00.  

	35
	Gross Mass
	Leave blank provided the Freight Apportionment Indicator “1" has not been inserted in Box 64.

	37
	Procedure
	40 00 000

	38
	Net Mass
	Enter mass of wet gas (based on all components subsequently produced from wet gas) in metric tonnes.


	44
	Additional Information
	For UK imports add:

“LI = A*CT=X*DO=1*END”

For Norwegian companies

“LI=A999”

Then add the following (for all): 'B.O. CDA 42/188/2 applies'.

Ref: RDW Livingston”


N.B. A copy of the import VAT calculations and the details of related gas sales in the previous month should be attached to the entry documents.
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INDIRECT TAXES COMMITTEE

NEWSLETTER 1-2001

TAX WAREHOUSING FOR LPGs

The following procedure has been agreed with HM Customs & Excise as a practical solution to the problem of identifying the source of commingled product. 

Background

Liquid Petroleum Gas (LPG) is not an “excisable” product in the UK, unless it is put aside for use as a road fuel. However, the product is “excisable” within the rest of the EU.

With the creation of the “single market” rules in 1993, it was agreed to allow special arrangements for LPG’s so as not to put the UK at a commercial disadvantage.  These special rules granted certain sites (which had an intra EU interface for LPG) to be designated as Tax Warehouses. This allowed LPG’s to move under the AAD system between tax warehouses. Without this arrangement, LPG exported from an EU country would have borne duty (at the appropriate EU country rate) that could not be reclaimed in the UK, and exports from the UK into the EU would be subject to the appropriate EU duty rate by the EU customer. The arrangements whereby the LPG is treated as though it was “excisable” in the UK allow the products to move under the AAD system and therefore negate any duty liability.

Problem

Although these arrangements work well in theory, there are some practical situations that have caused considerable problems, particularly with movements between UK tax warehouses and accounting for VAT on domestic sales made from a warehouse. This is probably best demonstrated by looking at the movements in and out of the gas “caverns” at Killingholme.






U. K.
                                                

                                                                              






Product into the Cavern

a) EU origin - moves on AAD. Warehousekeeper “discharges” AAD on arrival sending authorised copy to EU Member State. Acquisition VAT should be accounted for.

b) Third Country origin - product entered into UK on C88 Import Entry. VAT on deferment account and paid at month end. C79 used to re-claim input tax. No Excise Duty as product not “excisable” in UK unless set aside for road fuel.

c) UK origin (other than refineries) - product held awaiting sale.

d) UK Refinery origin - LPG’s manufactured/extracted from imported crude. Current guidance (Notice 179) allows movement (VAT free) between UK warehouses only where the product is designated for Refinery “Feedstock” or is to be sold on as part of an EU supply. If this is not the case, VAT should be accounted for on the removal of the product from the Refinery (also a warehouse) using the VAT 908 procedure. In the above case, this is impracticable because the product is commingled with other product and the final destination is not known until sale.

 Product in the Caverns

As can be seen from the above, stock is commingled from a number of sources. In the main, product is in the ownership of TotalFinaElf (who operate the Lindsay Oil Refinery - LOR), Conoco and Calor Gas. This is not allowable under normal “Excise” warehouse regulations. In addition, it cannot be afforded “excise” status, as no “excisable” products are held within the warehouse.

Deliveries from the Caverns.

a) To Refineries as Feedstock - supplies of feedstock to Refineries are zero-rated for VAT (they require a proper declaration from the refinery to support zero rating). It is not known until the product is about to or leaves the Caverns whether it is to go for this purpose. It is also extracted from commingled stock, so there is no way of identifying the original source of the “parcel”.

b) For Dispatch to EU Countries - Brought back into warehouse “regime” and AAD raised by warehousekeeper on departure. Supplier to report as “Dispatch”.

c) For export to Third Countries - Export Documentation and C88 raised. Normal evidence of export required to support zero rating.

d) Sales to Calor Gas (UK company) - these sales of LPG’s (Butane and Propane) for UK market should attract VAT at the standard rate. Conoco and TotalFinaElf had made sales to Calor Gas without charging VAT because the sale was in tax warehouses. Some VAT assessments have been raised as “holding” assessments until the position has been resolved.

Agreed Practice

It was agreed that a practical solution was to treat the AAD as discharged on entry to the Caverns or other warehouse. Product could then be held in the Caverns or other warehouse until either a sale to a UK customer, sale to EU, sale to Third Country or sale to Refinery for feedstock. The last three would be on leaving the Caverns or other warehouse, whilst UK sales would be determined by normal tax point rules with tax invoices raised by TotalFinaElf and Conoco in the case of the Caverns.  It could be argued by the trade that the sales whilst in the Caverns are within the “warehouse” regime and therefore VATA 1994, Section 18 should apply (i.e. sales in warehouse  outside scope, the last owner paying VAT via 908 procedure on exit from warehouse).  However, as stated above, for commercial practicalities, the stock is commingled. Therefore any one parcel could include acquisition VAT where product imported from EU under AAD procedure, or UK sales VAT where product home produced.

In summary therefore, the proposed pragmatic solution is as follows: -

Product received from other EU Member States

Acquisition VAT is accounted for on receipt of the product. This is regardless of the purpose for which the product will be used - there is no cash flow consequence for the trader in this method as deemed VAT is immediately recoverable on the same VAT return.  AAD accompanying the transaction is authorised by the warehouse keeper with a certified copy dispatched to the originating EU warehouse. Excise requirements are effectively extinguished at this point.

Once the product is at the Caverns, the VAT treatment will follow the normal rules:

· Sale for export - zero rated (normal export evidence required)

· Sale for despatch to another EU member state - no VAT (AAD raised by warehouse keeper)

· Sale to a UK customer - VAT at the standard rate (normal tax point rules i.e. not within warehouse)

· Sale to UK customer for use as feedstock - no VAT (declaration required).

Home Produced Product

On the movement from the Refinery to the Caverns, no supply has taken place so there are no VAT implications.  (Notice 179 will need amendment to reflect this treatment - at present it limits such supplies to those deemed for use as Feedstock or for later despatch to another EU Member State).

Once the product is sold either by an In-Cavern transfer or by leaving the Caverns, the normal rules apply:

· Sale for export - zero rated (normal export evidence required)

· Sale for despatch to another EU member state - no VAT (AAD raised by warehouse keeper)

· Sale to a UK customer - VAT at the standard rate (normal tax point rules i.e. not within warehouse)

· Sale to UK customer for use as feedstock - no VAT (declaration required).

Product Imported from outside the EU

Product will be subject to Import VAT. This VAT can be recovered via the C79 certificate where the Import VAT has been deferred.

Again, once the product is in the Caverns and sold, the normal rules apply:

·  Sale for export - zero rated (normal export evidence required)

· Sale for despatch to another EU member state - no VAT (AAD raised by warehouse keeper)

· Sale to a UK customer - VAT at the standard rate (normal tax point rules i.e. not within warehouse)

· Sale to UK customer for use as feedstock - no VAT (declaration required).

Steve Hur

Secretary

Indirect Taxes Committee

February 2001

VAT - SUPPLIES RELATING TO SEISMIC DATA

Referred to in para 9.12

	SUPPLY OF SEISMIC SERVICES

Broker/Supplier to Operator or Participant
(Land related services – supplied where the land/seabed is situated) (

	BROKER/SUPPLIER
	CLIENT
	LICENCE AREA
	VAT TREATMENT

	UK
	Non-UK
	UK
	Non-UK
	UK
	Non-UK
	

	X
	
	X
	
	X
	
	Standard-rated

	X
	
	X
	
	
	X
	Outside the scope 

	X
	
	
	X
	X
	
	Standard-rated

	X
	
	
	X
	
	X
	Outside the scope 

	
	X
	X
	
	X
	
	Standard-rated²

	
	X
	X
	
	
	X
	Outside the scope

	
	X
	
	X
	X
	
	Standard-rated

	
	X
	
	X
	
	X
	Outside the scope


(   Article 5 POSSO – see Notice 741 Place of supply of services
2   Reverse charge if client UK VAT registered otherwise supplier might have to register in the UK    and charge UK VAT.

	2.  GRANT OF LICENCE TO SELL DATA

Operator to Broker 
(Grant of rights – can be supplied where the customer belongs)1

	OPERATOR 
	BROKER
	VAT TREATMENT

	Onshore
	Offshore
	UK
	Non-UK
	

	X
	
	X
	
	Standard-rated

	X
	
	
	X
	Outside the scope 

	
	X
	X
	
	Standard-rated2

	
	X
	
	X
	Outside the scope 


(   VATA 1994, Schedule 5, paragraph 1 & Article 16 POSSO – See Notice 741
2   Reverse charge by broker where supply received for business purposes, otherwise place of supply is customer’s country

	3.  SUPPLY OF DATA




Broker to Client
(Land related information – supplied where the land/seabed is situated)( 

	BROKER
	LICENCE AREA
	VAT TREATMENT

	UK
	Non-UK
	UK
	Non-UK
	

	X
	
	X
	
	Standard-rated

	X
	
	
	X
	Outside the scope

	
	X
	X
	
	Standard-rated2

	
	X
	
	X
	Outside the scope


(   Article 5 POSSO – see Notice 741

2   Reverse charge if client UK VAT registered, otherwise supplier might have to register in the UK and charge UK VAT.


CUSTOMS DUTY REGULATIONS FOR GOODS IMPORTED




 FOR USE OFFSHORE  

EU Regulations

Council Regulation (EEC) No. 2913/92

Establishing the Community Customs Code.

Article 82 End Use

Article 98-113 : Customs Warehousing

Article 114 - 129: Inward Processing

                   Article 185 - 187: Returned Goods Relief

Council Regulation (EEC) No. 2454/93

Laying down provisions for the implementation of Council Regulation (EEC) No. 2913/92 establishing the Community Customs Code

Article 291 - 304: End use 

Article 496-535 : Customs warehousing

Article 496-523 & 536 –550 : Inward Processing

Article 844 - 856: Returned Goods

Notices issued by HM Revenue & Customs

221  Inward Processing Relief

232  Customs Warehousing

236  Returned Goods Relief: Free of Duty and Tax

252  Valuation of imported goods for customs purposes, VAT and trade statistics

                   770  The European Community: Imported Goods: End-use relief

TYPES OF WAREHOUSE

	
	

	Excise warehouse
	There are two main categories:

Mineral Oil Producers Premises

Mineral Oil warehouses

For further information see Section 3 of Public Notice 179.

	Tax warehouse
	Premises where excise goods are produced, processed, held, received or despatched under duty suspension arrangements by an authorised warehousekeeper in the course of the warehousekeeper's business.  They include excise warehouses.

Article 11 (2) of Directive 92/12/EEC

For further information see Section 3 of Public Notice 179

	
	

	Fiscal Warehouse
	A fiscal warehouse is a regime where certain commodities in free circulation within the EC can be traded VAT-free, subject to certain conditions. For further information see Public Notice 702/8 Fiscal Warehousing.

	
	

	Customs Warehouses
	

	Type A
	A public warehouse

	Type C
	The basic private warehouse

	Type D
	An alternative private warehouse, where the rules of assessment for import goods released to free circulation are those that apply on entry to the customs warehouse 

	Type E
	Another form of private warehouse in which a company and its commercial accounting and stock control systems are authorised rather than a defined location


EC legislation allows for 6 different types of customs warehouse, classified as A-F, however only types A, C, D & E are available in the UK.

Further information on Customs warehouses can be found in HMRC Public Notice 232.

PROCUREMENT AND DISTRIBUTION OF OIL PRODUCTS UNDER THE TIED OILS SCHEME

An OM must apply to HMRC for a TIED Oils Authorisation Number.  This is done on form HO27 which is available for download on the HMRC website.  There are different categories of authorisation which can be applied for.  For example, where any products falling within the scheme will be returned from a location offshore to the supplier onshore for credit, the OM must register under the scheme as both a “user” and a “distributor”.  Details of the application process and categories of approval are contained within HMRC Notice 184 and further guidance can be obtained from HMRC.  


Ordering and Delivery Procedures

When ordering products which fall under the TIED Oils Scheme the OM must provide suppliers with its TIED Oils Approval number to allow supplies to be made free of excise duty.  The OM should also confirm that suppliers are properly approved to supply products within the scheme free of excise duty by obtaining a copy of their TIED Oils Approval number.  

There are specific delivery procedures and documentary requirements for suppliers under the scheme.  These are detailed in HMRC Notice 184A para 9.7.

          Completion of Quarterly Returns

          As a person registered under the TIED Oils Scheme, the OM is obliged to submit quarterly returns to HMRC to provide information on quantities of TIED Oils products which have been received into stock or which have been returned to approved persons within the period.  This is done on form HO34 which is available for download on the HMRC website.  

         It has been agreed with HMRC that where deliveries are made to and from offshore locations the following will apply to completion of the returns.

Box 1 – Only stock held onshore should be included.

Box 2 - Received from UK suppliers

Box 3 – Any returns from offshore locations outside the 12-mile limit

Box 7 – Unused products returned from offshore to the supplier

Box 9 – Products sent to offshore locations

Box 10 – only for products used within the UK 12 mile limit or onshore.  Any products used at an offshore location outside the 12-mile limit should not be included in Box 10.


The remaining boxes on form HO34 do not require any further clarification and    

          should be completed as appropriate.   

INTRASTAT MATRIX

	
	
	
	

	
	
	
	

	1. AREAS OF DIFFERENCE
	VAT Return
	ESL*
	Intrastat SSD

	
	Boxes 8 & 9
	 
	 

	Supplies made as intermediary in triangular trade (goods not physically entering the UK)
	N
	Y
	N

	Credit notes
	Y
	Y
	N

	Goods returned for credit or replacement & subsequent replacement if any
	N
	N
	Y

	Normal purchases (including excisable goods)
	Y
	N
	Y

	Goods supplied as an integral part of a supply of services
	N
	N
	Y

	Dispatches of own goods for installation or used in construction in another member state
	Y
	N
	Y

	Goods sent from the UK for processing without change of ownership
	N
	Y (Note 3)
	Y (Note 6)

	Goods sent from the UK for repair/minor alteration
	Y
	N
	N (Note 4)

	Goods received back in the UK after repair/minor alteration
	N
	N
	N (Note 5)

	Goods arriving in an excise warehouse
	N
	N
	Y

	Goods removed by the acquirer from an excise warehouse into home use (supply out of bond)
	Y
	N
	N

	Temporary movements of own goods (including loan or hire) not returned to their original country within 2 years
	N
	N
	Y 

	Intra-EC movement of T1 status goods which come within the Inward Processing Relief regime
	N
	N
	S

	Movements from one excise warehouse to another (bond to bond movements)
	N
	N
	Y


INTRASTAT MATRIX

	
	
	
	

	
	
	
	

	2. MOVEMENTS OF GOODS TO BE
	VAT Return
	ESL*
	SSD

	    INCLUDED IN ALL 3 RETURNS
	Boxes 8 & 9
	 
	 

	Normal sales  (including excisable goods but not bond to bond movements)
	Y
	Y
	Y

	Goods transferred within the same legal entity
	Y
	Y
	Y

	Goods transferred on consignment/call-off
	Y
	Y
	Y

	Goods sent on sale or return
	Y
	Y
	Y

	Goods returned to customers after processing 
	Y
	Y (Note 1)
	Y (Note 2)

	Gifts greater than £10 excl VAT or a series of gifts totalling over £10 excl VAT
	Y
	Y
	Y

	Goods supplied free of charge except commercial samples
	Y
	Y
	Y

	The first CIF sale (for crude oil) and the first CIF sale with Accompanying Administrative Document (for refined products) 
	Y
	Y
	Y

	Deliveries to vessels and aircraft
	Y
	Y
	Y (Note 8)

	
	
	
	


	
	
	
	

	3. MOVEMENTS OF GOODS TO BE
	VAT Return
	ESL*
	SSD

	    EXCLUDED FROM ALL 3 RETURNS
	Boxes 8 & 9
	 
	 

	Temporary movements of own goods (including loan or hire & testing) to be returned to their original country within 2 years where no change of ownership occurs
	N
	N
	N

	Goods used to carry out a service & then returned
	N
	N
	N

	Gifts not greater than £10 excl VAT & not part of a series of gifts
	N
	N
	N

	Commercial samples supplied free of charge
	N
	N
	N

	Dispatches to non-registered customers
	N
	N
	Y

	Goods supplied within an excise warehouse (Note 7)
	N
	N
	N

	Crude oil shipped from North Sea platforms
	N
	N
	N

	Goods shipped from the UK on FOB terms destination unknown but probable destination non-EC.
	N
	N
	N

	Movements between the UK Continental Shelf & the UK mainland
	N
	N
	N

	Goods in transit through the UK
	N
	N
	N

	Wholesale supplies of piped natural Gas
	N
	N
	N  (Note 9)

	
	
	
	

	KEY:
	
	
	

	
	
	
	

	Y     Included in Return.
	
	
	

	N     Not included in Return.
	
	
	

	S      Seek advice
	
	
	

	
	
	
	

	NOTES:
	
	
	

	
	
	
	

	1. Value based on value added by the process only.
	
	
	

	2. Value based on cost of goods including process work.
	
	

	3. No value to be given.
	
	
	

	4. Value based on open market value.
	
	
	

	5. Value based on open market value plus cost of repair.
	
	

	6. Value based on cost of goods.
	
	
	

	7. No acquisition VAT reported. Supply VAT is however due on the last supply in the warehouse 

	    at the time of removal to home use.
	
	
	

	8. Only dispatches should be included in the SSD. Items not consumed by passengers and crew

	    should be excluded from the SSD.
	
	
	

	9. Intrastat declarations in respect of intra-EC gas movements are completed and submitted to HMRC by

	    Interconnector (UK) Limited which operates the Bacton:Zeebrugge Interconnector

	*   For EC Sales Lists, "Y" only applies where there is a movement of goods from the UK to 

	     another member state.
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